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1 Filed Nov 15 1949 Harry M. Hall, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

FRIED A FEYERABEND 
c/o Dr. Bolza 

(13a) Wuerzburg-7 Germany . 

Plaintiff, 

v. 

J. HOWARD McGRATH, 

Attorney General of the United States, 

Justice Department, 

Washington 25, D. C. 
and 

GEORGIA NEESE CLARK, 

Treasurer of the United States, 

Treasury Department, 

Washington 25, D. C. 

Defendants 

Civil Action No. 4861-’49 

Complaint Pursuant to Sec . 9 of the Trading 
With the Enemy Act. 

A 

1.) This action arises under both Sections 9(a) and 
9(b) (3) of the Trading with the Enemy Act, as amended 
(50 U. S. C. A. App. 9, 40 Stat. 411; 40 Stat 460; 40 Stat 
966 ; 40 Stat 1020 ; 41 Stat 977 ; 41 Stat 1147; 42 Stat 
351; 42 Stat 1065 ; 42 Stat 1511; 44 Stat 406 ; 45 Stat 
1255 ; 46 Stat 6; 46 Stat 84; 48 Stat 1; 48 Stat 510; 48 
Stat 978 ; 50 Stat 748 ; 54 Stat 179; 55 Stat 839; 58 Stat 
855 ; 60 Stat 50; 60 Stat 182; 60 Stat 925). The matter 
in controversy exceeds the sum of $3,000.00, exclusive of 
interest and costs. 


2.) Plaintiff, Mrs. Frieda Schneider Feyerabend, is an 
American citizen by birth and acquired additionally Ger¬ 
man ctizenship by marriage to a German national and 
removal to Germany in 1904. Plaintiff is now residing at 
Wuerzburg, American Zone of Occupation, Germany. 
2 3.) Defendant, J. Howard McGrath, is a citizen 

of the United States and the duly appointed, quali¬ 
fied and acting Attorney General of the United States, and 
as such is charged with the duty of administering prop¬ 
erty vested pursuant to the Trading with the Enemy Act 
by Executive Orders Nos. 9788 of Oct 14, 1946, 11 F.R. 
11981, and 9989 of Aug. 20, 1948, 13 F. R. 4891 and by 
the 1947 Reorganization Plan No. 1, Sec. Ill, 12 F. R. 4534. 

4.) Defendant, Georgia Neese Clark, is a citizen of the 
United States and the duly appointed, qualified and acting 
Treasurer of the United States and as such is charged 
with the duty of holding and administering funds vested 
by the Justice Department, Office of Alien Property, and 
transferred into the custody of the Treasurer of the United 
States. 

. ’ . . - H. , . L> ' r'f 111 4 . ) '* ' ''i **■ 
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5.) On May 28,1947, the predecessor in office of the de¬ 
fendant McGrath, acting through the Director of the 
Office of Alien Property, filed Vesting Order No. 9005 with 
the Federal Register (F. R. Doc. 47-5125) and said vest¬ 
ing order was published on May 29,1947 (12 F. R. 3505). " : 
Said vesting order provides as follows: ; - J .1 r 

“(Vesting Order 9005) Frieda FEYERABENDV A 
In re: Bank account and stock owned by Frieda Feyer¬ 
abend. F-28-9692-A-L - > 

Under the authority of the Trading with the Enemy Act, 
as amended. Executive Order 9193, as amended, and Execu¬ 
tive Order 9788, and pusuant to law, after investigation, 
if is hereby found: 

. - l^Tfiat Frieda Feyerabend,whose lastknownaddrese 
is Auguste Viktoria Strasse, Berlin-Schmorgendorf, Ger- 
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many, is a resident of Germany and a national of a desig¬ 
nated enemy country (Germany); 

2. That the property described as follows: 

A. That certain debt or other obligation owing to 
Frieda Feyerabend, by Central National Bank of Cleve¬ 
land, 308 Euclid Avenue, Cleveland 1, Ohio, arising 

3 out of an Estates Trust Department account, account 
number A-2824, entitled Frieda Feyerabend Agency, 
and any and all rights to demand, enforce and collect the 
same, and 

B. Thirteen (13) shares of $100 par value capital stock 
of Bedford Land and Improvement Company, Cleveland, 
Ohio, a corporation organized under the laws of the State 
of Ohio, evidenced by certificate number 33, and presently 
in the custody of Central National Bank of Cleveland, 308 
Euclid Avenue, Cleveland 1, Ohio, together with all de¬ 
clared and unpaid dividends thereon, 

Is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control by, the aforesaid national of a designated 
enemy country (Germany); 

And it is hereby determined: 

3. That to the extent that the person named in subpara¬ 
graph 1 hereof is not within a designated enemy country, 
the national interest of the United States requires that 
such person be treated as a national of a designated enemy 
country (Germany). 

All determinations and all action required by law, includ- 
ing appropriate consultation and certification, having been 
made and taken, and, it being deemed necessary in the 
national interest. 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 

The terms “national” and “designated enemy coun- 
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try” as used herein shall have the meaning prescribed in 
section 10 of Executive Order 9193, as amended. 

Executed at Washington, D. C., on May 20,1947. 

For the Attorney General. 

(Seal) Donald C. Cook, j 

Director. 

(F. R. Doc. 47-5125; Filed, May 28,1947 ; 8:59 a.m.) 

6.) On July 8, 1947, the predecessor in office of the de¬ 
fendant McGrath, acting through the Director of the Office 
of Alien Property, filed Vesting Order No. 9117 with the 
Federal Register (F. R. Doc. 47-6380) and said vesting 
order was published on July 9,1947 (12 F. R. 4528). 

4 (A) Said Vesting Order provides as follows: 

“ (Vesting Order 9117) Anna SCHTJH and Frieda 
FEYERBEND 

In Re: Bank account owned by Anna Schuh and Frieda 
Feyerbend. F-28-25865-E-1. 

Under the authority of the Trading with the Enemy Act, 
as amended, Executive Order 9193, as amended, and Execu¬ 
tive Order 9788, and pursuant to law, after investigation, 
it is hereby found: 

1. That Anna Schuh, whose last known address is 

Parkstrasse 75, Wiesbaden, Germany and Frieda Feyer¬ 
bend, whose last known address is Auguste Viktoria 
Strasse 65, Berlin, Germany, are residents of Germany and 
nationals of a designated enemy country (Germany); f. 

2. That the property described as follows: That cer¬ 
tain debt or other obligation of Central National Bank of 
Cleveland, Cleveland 1, Ohio, arising out of a savings 
account, account number E-67944, entitled Gretchen 
Schneider Atty-in-Fact for Anna Schuh and Frieda Feyer¬ 
bend, and any and all rights to demand, enforce and col¬ 
lect the same, 

Is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control by, the aforesaid nationals of a desig¬ 
nated enemy country (Germany). 


i 
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And it is hereby determined: 

3. That to the extent that the persons named in sub¬ 
paragraph 1 hereof are not within a designated enemy 
country, the national interest of the United States re¬ 
quires that such persons be treated as nationals of a desig¬ 
nated enemy country (Germany). 

All determinations and all action required by law, in¬ 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in 
the national interest, 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in sec¬ 
tion 10 of Executive Order 9193, as amended. 

Executed at Washington, D. C., on May 28,1947. 

For the Attorney General. 

(Seal) Donald C. Cook, 

Director. 

(F. R. Doc. 47-6380; Filed July 8,1947; 

8:48 a.m.) 

5 (B) The Frieda FEYERBEND mentioned in the 

foregoing vesting order is believed and therefore 
alleged to be the plaintiff. 

7.) On September 15, 1947, the predecessor in office of 
the defendant McGrath, acting through the Director of the 
Office of Alien Property, filed Testing Order No. 9650 with 
the Federal Register (F. R. 47-8444) and said Vesting.; 
Order was published on September 16, 1947 (12 F. R. 
6224). 

Said Vesting Order provides as follows: 

“(Vesting Order 9650) Frieda FEYERABEND and 
Anna Von SCHOH J;"\ \ 

In re: Creditors notes owned by Frieda Feyerabend 
and Anna von Sehuh. F-28-9692-A-1, F-28-12172-A-1. 


' . -f • 
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Under the authority of the Trading with the Enemy 
Act, as amended, Executive Order 9193, as amended, and 
Executive Order 9788, and pursuant to law, after investi¬ 
gation, it is hereby found: .• *. v, * * i. 

1. That Frieda Feyerabend, whose last known address 
is Auguste Viktoria Strasse, Berlin-Schmorgendorf, Ger¬ 
many, and Anna Von Schuh, whose last known address is 
Parkstrasse 75, 'Wiesbaden, Germany, are residents of Ger¬ 
many and nationals of a designated enemy country (Ger¬ 
many) ; 

2. That the property described as follows: ^ 

A One (1) Union Properties, Inc, Creditors Note, dated 

April 11, 1938, issued to Frieda Feyerabend, by Union 
Properties, Inc, Union Commerce Building, Cleveland, 
Ohio, a corporation organized under the laws of the State 
of Ohio, bearing the number 55252, in the face amount of 
$382.11, and presently in the possession of the Attorney 
General of the United States, in account 28-200185, together 
with all declared and unpaid dividends thereon, and any 
and all rights in, to and under, including particularly, but 
not limited to, the rights to possession and presentation for 
collection and payment of the aforesaid creditors note, to¬ 
gether with any and all rights of exchange thereunder 
and thereof, and 

R One (1) Union Properties, Inc. Creditors Note, dated 
April 11,1938, issued to Anna Von Schuh, by Union Prop¬ 
erties, Inc, Union Commerce Building, Cleveland, Ohio, a 
corporation organized under the laws of the State of Ohio, 
bearing the number 55902, in the face amount of $133.40, 
and presently in the possession of the Attorney General 
of the United States, in account 28-200235, together with 
all declared and unpaid dividends thereon, and any and all 
rights in, to and under, including particularly, but not lim¬ 
ited to, the rights to possession and presentation for col¬ 
lection and payment of the aforesaid creditors note, to¬ 
gether with any and all rights of exchange thereunder and > 
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6 is property within the United States owned or con¬ 
trolled by, payable or deliverable to, held on behalf 
of or on account of, or owing to, or which is evidence 
of ownership or control by, the aforesaid nationals of a 
designated enemy country (Germany); 

And it is hereby determined: 

3. That to the extent that the persons named in sub¬ 
paragraph 1 hereof are not within a designated enemy 
country, the national interest of the United States requires 
that such persons be treated as nationals of a designated 
enemy country (Germany). 

All determinations and all action required by law, includ- 
ing appropriate consultation and certification, having been 
made and taken, and, it being deemed necessary in the 
national interest 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt 
with in the interest of and for the benefit of the United 
States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in sec¬ 
tion 10 of Executive Order 9193, as amended. 

Executed at Washington, D. C., on August 13, 1947. 

For the Attorney General. 

(SEAL) David L. Bazelof, 

Assistant Attorney General, 
Director, Office of Alien Property. 

(F. R. Doc. 47-8444; Filed, Sept 15,1947 ; 8:50 a. m.) 

8.) On June 23, 1948, the predecessor in office of the 
defendant McGrath, acting through the Director of the 
Office of Alien Property, filed Vesting Order No. 11443 
with the Federal Register (F. R. Doc. 48-5644), and said 
Vesting Order was published on June 25, 1948. (13 F. R. 
3499). 

Said Vesting Order provides as follows: 

“ (Vesting Order 11443) Anna Von SCHUH and Frieda 
FEYERABEND 
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i In re: Bank accounts owned by Anna Yon Schuhand 
Frieda Feyerabend. , j . ,, , i-v-y *■ ^ >fVw, v - j\ - 

Under the authority of the Trading With the Enemy Act, 
as amended. Executive Order 9193, as amended, and Exec¬ 
utive Order 9788, and pursuant to law, after, investigation, 
it is hereby found: irJ • 




7' 1. . That Anna Yon Schuh, whose last known ad¬ 

dress is 180 Pleystein (13-a), Oberpfalz, Bavaria, 
Germany, and Frieda Feyerabend, whose last known adr 
dress is c/o Dr. Bolza (13-a) Wurzburg 7, Bavaria, Ger¬ 
many, are residents of Germany and nationals of ia desig¬ 
nated enemy country (Germany) Afsivifc v>' 

2. That the property described as follows:?: That cer¬ 

tain debt or other obligation owing to Anna Yon Schuh by 
the Bank of Ohio Company, 921 Huron Boad, Cleveland, 
Ohio, arising out of a blocked account, Account No. 27928, 
entitled Anna Yon Schuh, and any and all rights to de¬ 
mand, enforce and collect the same,*: /’.V :?,;!/ 

is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or winch is evidence of ownership 
or control by, Anna Yon Schuh, the aforesaid national of a 
designated enemy country (Germany);; ? f V 

3. That the property described as follows: - That cer¬ 

tain debt or other obligation owing to Frieda Feyerabend 
by the Bank of Ohio Company, 921 Huron Boad, ; Cleve¬ 
land, Ohio, arising out of a blocked account, Account No. 
27927, entitled Frieda Feyerabend, and any and all rights 
to demand, enforce and collect the same," K J" 1 

is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf of or on ac¬ 
count of, or owing,to, or which is evidence of ownership 
or control by/ Frieda Feyerabend, the aforesaid! national 
of a designated enemy country (Germany); r 

and Histereby determined:’ 

4. That to the extent that the persons named in sub- 
paragraph 1 hereof are not withina designated enemy 
country, the national interest of the United States 1 requires 


• 
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that snch persons be treated as nationals of a designated 
enemy country (Germany).- 

All determinations and all action required by law, in¬ 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in 
the national interest. - : - 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in sec¬ 
tion 10 of Executive Order 9193, as amended. 

Executed at Washington, D. C., on June 10,1948. 

For the Attorney General 
(SEAL) Davh> L. Bazelojt; 

Assistant Attorney General, 
Director, Office of Alien Property. 
(F. R. Doc. 48-5644; Filed, June 23,1948; 8:48 a. m.) ” 
8 9.) Pursuant to the aforementioned vesting or¬ 

ders, the defendant McGRATH and his predeces¬ 
sors in office proceeded to collect the assets mentioned 
therein. : ' v 

10.) Upon information and belief, the defendant Me- 
GRATH and his predecessors in Office, acting through 
their duly appointed agents, proceeded to liquidate all or 
part of the assets thus vested, depositing substantial 
amounts with the Treasurer of the United States. 


• rt-r* }(• 


1L) _ Plaintiff was a citizen by birth of the United 
States when, in 1904, and in Cleveland, Ohio, she married 
Mr. Feyerabend, a German ^citizen, meanwhile deceased, 
and proceeded to move to Germany to reside with her ,/ 

spouse, ^_ r ; ;v • ..v.v i: v,\.'■x-w 

12.) Plaintiff acquired the principal amount of the as-. J 
sets vested by the said vesting orders by inheritance from V- 


Swu ’ji * "* fi * V • 


V . 


s » 


her parents, the remainder being increments, none of the 
-said property being derived from her deceased husband. 

13. ) : On April 9,1918, September 9, 1949, and October '; 

31, 1949, respectively, claimant hied Notices of Claims . , / 
with the Office of Alien Property within, the statutory j 
period.. 4 . -/Vi-v'V ;;v“V.-" j./ ; v-. 4 r 

14. ) ^Plaintiff is entitled to return of the vested prop- .:. 


' 4 " r v \-.\J v. ‘C ■ ■T * 

A,'* \ f vViwi ■' i 

, ■ *. '+ * rt " 1 ,/'T • ■ '« Tk - r» - . i ” . . . - : * .JK.;, .«$.'«,* t ‘- 1 ' , 

a-V'I* ; i <«4 ,* 

•• <• ■. > <• • • * ^ ■*.*..ii: V.'!*■• ' • :•*; f *. i | 

tr \ Tir r m PTnTnAiats- _■ r ■*•-*.* ... -"Kv -..... 


15.) WHEREFORE, plaintiff prays: 

(a) That the Court find that plaintiff is an American - /'•. 
citizen; } ;j*>< 5 : 

. .(b) That the Court find in the alternative that plaintiff .J 


is a woman 


mte: 


• , with, a subject of Germany and 'that the money or 

‘j;.- KV-. ■V.: y‘-"- ± >-■- • i*yv.; •; • 2>-Vi.• £ Jl** '1 r ‘» 


ned 

rror. '-fj 




r^T •• 


was no t 


' ; ; ' r directly or indirectly, from a subject or citizen bf f ; fj 
Germany, and/or that plaintiff is the daughter of aresK|^:!| 
dent citizen of'the United States and herself d'“farmer ■-%;'M 

** . jr . a '••v. . L> - ft A' 1 ''vSrf;'2*- 4 4*' it 


resident thereat;.,, 

2: (c) That the Court direct the defendants ,to make^^ an ' 


•:■ 4 -' r- 


' y-f i 


-*. * - » — r -> 

and proceeds of 

(d) That the-Court direct the defendants to return to 1 ; 
plaintiff all sums and/or property shown to be due her by V : I 


such accounting;* ‘41 


;/ (e) That this Court; grant to plaintiff such other and ;; ; j ! 
further relief aa the case may require and as the Court 5 s l 


* t” A' * t 

** i f * d 


t-~’‘ ‘ - i ‘ * 

^ . .V v 

>• . . \ • r 

V* v - * ’* • ' ^ 4 ,7 

t,. 4 * 

^ < *-f *■*'7 * , 


. .T ^ • 1 «. * •A' -, l L ■+1 ' i 

.t:-*:5:,.r-v v '|.o. 

■t t.»». '1 .■ s.i 4v . ’ > 


•?* -.•> At -;.V^ 


for-^iaintiff- 

1025 Vermont Ato,N.W. 4 S i I 
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DISTRICT OF COLUMBIA, SS.: 

GEORGE EBIC ROSDEN, being first duly sworn, de¬ 
poses and says that he has read the foregoing complaint 
and that to the best of his knowledge and belief, the facts 
set forth therein are true. 

/s/ George Eric Rosden 
George Eric Rosden 

Subscribed and sworn to before me this 14th day of 
November, 1949. 

/s/ Robert Fribud 

Notary Public 

11 Filed Jan 11 1950 Harry M. Hull, Clerk 

• • • • ' 

Defendants’ Motion to Dismiss or for 
Summary Judgment 

Defendants on the complaint herein and on the affidavit 
of Edward J. Friedlander attached hereto and marked 
“Exhibit A” move the Court that it dismiss the action 
for the return of property vested under the Trading with 
the Enemy Act, as amended, and Executive Orders related 
thereto, because the complaint fails to state a claim upon 
which relief can be granted; or in the alternative that.it 
enter a summary judgment in defendants’ favor dismissing 
the action on the ground that there is no genuine issue 
as to any material fact and that defendants are entitled 
to a judgment as a matter of law in that 

1. insofar as the action purports to be brought under 
Section 9(a) of the Trading with the Enemy Act, as amend¬ 
ed, plaintiff has failed to allege the jurisdictional fact that 
she is a person who is not an “enemy or ally of enemy”; 

2. plaintiff is and has been since 1904 a resident and 
citizen of Germany and as such is an “enemy” within the 
meaning of Section 2(a) of the Trading with the Enemy 
Act and, therefore, she is ineligible to institute suit for 
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the recovery of her property under Section 9(a)iof the 
Trading with the Enemy Act, as amended; — l - L 
12 3. Section 9(b)(3), on which in the alternative 

plaintiff relies, does not apply to property vested 
during World War II, and does not constitute consent 
of the United States to be sned for recovery of snch 
property; and 

3. return of vested property to plaintiff, as sought by 
her complaint herein, is prohibited by Section 39 of the 
Trading with the Enemy Act, as amended. - 

/s/ Harold L Baynton " > « 
Harold L Baynton - 4 w. 
Acting Director — - / 
- Office of Alien Property ; 
/s/ George B. Searls 
~ George B. Searls 
* •••' Chief Trial Attorney ^ - 

/s/ Edward £ Friedlander 
Edward J. Priedlander 
Attorney £- ’ v 1: 
Attorneys for Defendants 
‘ Office of Alien Property : 

Department of Justice - 
Washington 25, D. C. 

.... . . z ■ \ - v 

14 Filed Jan 11 1950 Harry M. Hull, Clerk 

•. ' :c . >r ♦V'lir’U Mv{ 

Exhibit A -i ..*? ::•* 

DISTRICT OF COLUMBIA: s£ ? 

Edward J. Friedlander, being first duly sworn, deposes 
'and says: ’ l ‘ ’£ 

I am one of the attorneys for J. Howard McGrath, At¬ 
torney General of the United States, and Georgia Neese 
Clark, Treasurer of the United States, defendants in the 
above-entitled action, and as such I have personal knowl¬ 
edge of the facts stated herein. This affidavit is submitted 
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in support of defendants ’ motion to dismiss the complaint 
for failure to state a claim upon which relief can be granted 
or in the alternative for summary judgment. - 
This suit is brought under Sections 9(a) and 9(b)(3) 
of the Trading with the Enemy Act to compel the return 
of property which has been vested through four separate 
Vesting Orders, the texts of which are set out in full in 
the complaint • Notices of Claims for this property, au¬ 
thenticated photostatic copies of which are annexed hereto 
as Exhibits B, C and D, have been filed with the'Office of ■ 
Alien Property by plaintiff or by her attorney on her 
behalf. ( O'/'* . .'//0 O' 

Paragraph 2 of the complaint alleges that plaintiff :-; 

. . is an American citizen by birth and acquired ad¬ 
ditionally German citizenship by marriage to a German 
national and removal to Germany in 19040 Plaintiff is 
now residing at Wuerzburg, American Zone of Occupa- 
; tion, Germany. • /L../'"' * * // ./V 

15 . In paragraph 11 of her complaint plaintiff al¬ 
leges that she t O ; y 0.0/-* 

. was a citizen by birth of the United States when, 
in 1904, and in Cleveland, Ohio she married Mr. Feyera- 
bend, a German citizen, meanwhile deceased, and pro- ’» 
ceeded to move to Germany to reside with her spouse.” 

The Notice of Claim annexed hereto as Exhibit B filed 
by the plaintiff and assigned by her discloses that she was 
bom January 7,1880, in Cleveland, Ohio; acquired German 
citizenship by marriage in 1904; that she resided in Berlin- 
Schmargendorf, Germany from 1904 to 1943 and in Wuerz¬ 
burg from 1943 to date; and that she continues to reside 
in Germany at this time. In the Notice of Claim the"; 
plaintiff stated as her present citizenship (name of conn? 
fay) “Germany”. '/• '’rJ- 

On the last page of said Notice of Claim filed by the 
plaintiff, she states in response to -question designated 


4 *, 




v. - 


>>“ I; was bora as a citizen of the U. S; and became a 
German citizen by marriage. In order to retain xhy U* S. 
citizenship I ought to have spent at .least six: months in 
U. S. A. in the last years before the war. 1 intended to 
fulfill this condition but was prevented from so doing by 
German lawB forbidding the use of foreign possessions for 
financing- such- purposes.j •' 
“The U. S. Consulate of Munich informed me that the 
death of my husband, who died in 1943, would enable me 
to-regain the U. S. citizenship. The consequence of this 
measure would be the loss of my German citizenship. 
However I cannot submit to this consequence because I 
would lose my German widows, pension which is the only 
income I have with which to sustain myself and my invalid 
daughter.^-MAd O/uI 

.j: dws^ J^Friedh^^ ’ 

• '. r - Jv ^ j 

Subscribed and sworn:tobefdT©me,this 11th dayof 
January, ‘f| ‘‘' ■ “'X' 

...:•;/ .' PnbEoinmciforT 

the District of Columbia 

icgvzsh f£n.oi pdi. s$: ( wr.si My commission e^ir^6-S0^5SL 
io pZfLtsortijL.^ ^dsst^nSJf ■&,•'§ b : - 

16 if.:t Filed Jan 31 1950 Harry M. Hull, Clerk 

c/d XL & id <zzhti£i<iztn2 vj ha i&aqusnrihti' pf:-3sx f iiet.: 

UNITED STATES OF AMERICA ^ b 

*»* .^'^bepartm ra *F*C 

«p**f ** * **£; 

X>uriniant to "2S XJS & C: SecJ 1733,1 hereby ^ 

the annexed paper is a true copy of the ^original record 

which is in the official custody of the Office of Alien Frop- 




Notice of cl aim fob retum-of PBdFEBFt 

filed by Frieda Feyerabend, doled April 9,1948. 
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In witness whereof, I have hereunto caused the seal of 
the Office of Alien Property, Department of Justice to be 
affixed and-my name subscribed by the assistant Secretary 
for records of the Office of Alien Property, Department 
of Justice, on this eleventh day of January 19 50. 

For the Attorney General 

Harold 1 . Baynton 

Acting Director, Office of Alien Property, 

By /s/ Loyola M. Blanton 
Assistant Secretary for Records. 

17 FORM APC-1A 

September 1947 
Form approved 
Budget Bureau No. 43-R257 
DO NOT WRITE IN THIS SPACE: 

Claim No. 36138 
V. 0. No. 9005 
Account No. 28-24737 
UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
Notice of Claim for Return of Property 
NOTE.—All answers to questions on this form (except 
names and addresses) must be in English. Amounts of 
money must be stated in dollars. Copies of documents 
must be accompanied by English translations. This notice - . 
is repeated below in French and in German. 

AVIS: Toutes les reponses aux questions ci-dessous 
doivent etre faites en anglais, sauf en ce qui conceme les 
noms et adresses. Le mentant des sommes doit etre indique 
en dollars (Etats-Unis). Une traduction en anglais doit : 
etre jointe a chaque document. 

ZUR KENNTNISNAHME: Alle Antworten auf die 
Fragen auf diesem Formular (mit Ausnahme von Namen 
und Adressen) mussen in englischer Sprachegegeben 
werden. Geldetrage mussen in Dollars (Amerikanische 
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Wahrung) angefuhrt werden. - Falls Abschriften von 
Schriftstucken nnterbreitet werden, mnssen Ubersetzimgen 

in ono-lien'hon Sr»r«/»}io Koi(rofno4 wor/1 P 


in englischer Sprache beigefugt werden. : " : r 

Please read the accompany explanation and instructions 


before filling out the form \i" y 
L (a) Claimants name Frieda Feyerdbend, n£e Schnei¬ 
der ' ^ 'VV*‘ •‘t'H ■’ 

___ h _ / * * ' • j ; n ” ■ - 

(b) Address (13a) Wuerzburg, Bavaria;U. S. zone, Ger¬ 
many Postamt7 (c/oBr.Bolza)*/- r * ; ‘ 

(c) Has claimant filed any other form claiming the same 

property!' Yes—* No no - ’• ff 7;; - ’• '•* ■ f 

If yes, give date on which claim was filed, and claim 
number (if known)~ - ‘p**’ ' j '-h' \ 

2. (a) Claimant’s agent (if any) ifii- 

(b) Agent’s address — 

*•’ (c) Is agent authorized to receive payment of money 
or delivery of property, if returned! J Yes* —^ No 
If yes, an original power of attorney must be attached. 

3. Fees for prosecuting this claim none if?- % ■ J >y - 

4. Value of property claimed see vesting order 9005; 
value depends on assessment of the different items^' 

5. Payments for material or services supplied, or pat¬ 
ents licensed, to or for the United States Government none 

6. Vesting order by which the Alien Property Custodian 

or Attorney General acquired the property (if known) 
No 9005i ' ' -* ; ■ . 

* * r V^ ^ f ^ y " ,v ^ \ w ^ "A 1 ^ f f . f , ‘ - 

7. Identification of property claimed see vesting order 

9005 ' OC5J?'*** Vr ^.Ap.-T■'' 

18 8. Are claimant’s rights in the property subject 

to any condition or encumbrance! ” Yes ^ No *o. 
(If yes, explain in a supplement) ; ^ 

9. Characterization of claimant-—Answer this item by 
filling out schedule 9A or 9B. If the claim is filed by an 
individual, fill out schedule 9A, describing him; If the 
claim is filed by a group of individuals (such as co-owners 
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*» » * 

or partners), fill out a separate schedule 9A for each mem¬ 
ber of the group. If the claimant is a corporation or asso¬ 
ciation, fill ont schedule 9B. 

10. Owner of property on vesting date.— 

(a) Give the vesting date May 28,1947 

(This means the date when the Alien Property Custo¬ 
dian or the Attorney General took over the property which 
you are now claiming. If you do not know that date, use 
the approximate date on which your property was taken, 
followed by the word * ‘ approximately. ’ ’ If you do not 
know even the approximate date, write “December 7,1941,” 
and use this as the vesting date in answering questions in 
this item and in item 11.) 

(b) Check the one of the following statements which 
applies to your claim: 

Yes (1) The claimant was the owner of the property 
on the vesting date. 

No (2) The claimant is the legal representative or 
successor of an individual who owned the property on the 
vesting date. 

No (3) The claimant is the legal representative or 
successor of a corporation which owned the property on 
the vesting date. 

(If you checked number (1) above, do not use schedules 
10A or 10B, but go directly to item 3JL If you checked 
number (2) above, fill out schedule 10A. If you checked 
number (3) above, fill out schedule 10B.) 

DL Chain of title to property.—Describe below the last 
transfer of title to the property. (Omit any transfer al¬ 
ready described in Schedule 10A or 10B.) * 

(a) Date July 12,1912 • 

(b) By whom transferred Inherited from mother 

(c) To whom transferred To claimant \ 

-v. (d) ^Nature and terms of transfer Inheritance upon 
death of mother - ~ • . v. 

(e) Consideration actually paid none; to be paid none 
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" (f) If officially recorded or registered, give citation 
Legally registered in Cleveland, Ohio; court irnknotoiu^No 1 
documents on hand." - " rcr:/: 

If there have been any other transfers of the property 
since March 1,1938, give the same information about these 
other transfers, using a supplement. V'i; - ' T • ^ 

Attach a copy of each document of title, and of any con¬ 
tract pursuant to which a transfer was made, to each copy 
of your form. Photographic copies are preferred. ° If docu¬ 
ments are in a foreign language, English translations must 
also be attached. *- :*:«r . V&* 

12. Other relevant information.—If there are any others 

facts which you deem relevant, write them oh a separate 
sheet of paper under the heading * Supplement to^item 
12.” You may also attach copies of any documents not 
previously referred to, and mark them in the same way. 
See Schedule 9AUem:(g^^ V^V^- 

13. Affidavit—The undersigned makes the following 
declaration under the penalties of perjury and false swear- 

•-; r Ar^ H 

19 (a); Check the one of the following statements , 

v\whi<i applies, and strike out the others 
„ Yes (1) I am the claimant named in item : ^? 

No (2) I am the claimant’s agent, authorized by the 

attached power of attorney. - 

No ; (3) I am an officer of the claimant corporation^ 7 
- r**: Iidld^lhe ;/*SU:Y, 

(b) The facts set forth in the foregoing form and in all 

attached supplements and schedules are true, and all at¬ 
tached documents are true eopies of the originals, to the 
best of my knowledge and belief. f v »: ’ 

(c) I have no knowledge of any fact called for by the> 

foregoing form, schedules, and instructions which is not 
fuDy set fortib^"- ^ : , |r I( 

(d) ' To the best of my knowledge and belief; the prop- 
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held or used pursuant to any arrangement to conceal any 
interest of an enemy of the United States. 

Signature Frieda Feyerabend. 
Name of signer Frieda Feyerabend 
(Please print or typewrite) 
ROY TILLOTSON 
Major, Inf 
Adjutant 

14. Notarization.—The foregoing declaration was sub¬ 
scribed and sworn to (or affirmed) before me this 9th 
day of April, 194<§. 

Roy Tillotson, Major Inf. 

(Official title) 

Adjutant, Hq. Wurzburg Mil. Post 
APO 800 U. S. Army 

DUPLICATE 

20 Form APC-l-A—Schedule 9A 

SCHEDULE 9A 

(Supplementing Form APC-1A, Item 9) 
Characterization of Individual Claimant 

(a) Name Frieda Feyerabend, nee Schneider 

(b) Date of birth 7 January 1880 

(c) Place of birth Cleveland, Ohio, U. S. A. 

(d) If claimant has been outside the United States (in¬ 
cluding its Territories and possessions) at any time since 
December 7, 1941, give the name of each country in which 
he was present, and the principal address at which he 
stayed in that country, as follows: 

Country Germany from 1904 to present day 
Address Berlin-Schmargendorf, Auguste Viktoria Str. 
65; since 1943 in Wuersburg 

Country__from--— to- 

(If claimant has been present in enemy or enemy occu¬ 
pied territory since December 7, 1941, explain fully the 
reasons for such presence). By marriage 

(If more space is needed, use a supplement) 
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(e) Has the claimant transacted any business since 

December 7, 1941, personally or by agent, in Germany, 
Japan, Hungary, Rumania, or Bulgaria? Yes_ No No 

(If yes, explain fully in a supplement) 

If a citizen of Italy, set forth in the supplement whether 
any such transactions occurred after September 8, 1943, 
and describe them fully. 

If the claimant has ever been a citizen of Germany, Ja¬ 
pan, Hungary, Rumania, or Bulgaria, answer also the fol¬ 
lowing question (other persons do not answer): 

Has the claimant transacted any business since Decem¬ 
ber 7, 1941, personally or by agent, in territory occupied 

by any of these nations? Yes_ No No 

(If yes, explain fully in a supplement) 

(f) Claimants present citizenship (Name of country) 
Germany 

(If claimant has no citizenship, write “stateless”) 
Explain below how your citizenship was acquired—by 
birth, marriage, naturalization, etc., and give the date. Nat¬ 
uralized citizens should give the number of their naturaliza¬ 
tion papers. Stateless persons should cite the official act 
by which they were deprived of citizenship, and supply a 
copy if possible. 

German citizenship acquired by marriage in 1904 
If the date given above is after December 7, 1941, ex¬ 
plain below how your prior citizenship status was acquired: 


DUPLICATE 

21 (g) Do you claim to be affected by the provisions 

relating to enemy oppression? (See subdivisions 
(C) and (D) of section 32(a)(2) of the Trading with the 
Enemy Act.) Yes Yes No — 

(If yes, explain fully in a supplement and state precisely 
when, where, and how you were deprived of liberty, prop¬ 
erty or rights of citizenship. Give the citation of the laws, 
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decrees, or regulations involved find supply copies of any 
relevant official document in which your; name appears, or 
explain why you cannot obtain them.) 

1 was born as a citizen of the TJ. 8. A. and became a 
German citizen by marriage. In order to retain my U. S. 
citizenship I ought to have spent at least six months in 
U. S. A. in the last years before the war. I intended to 
fulfil this condition, but was prevented from doing so by 
German, laws forbidding the use of foreign possessions for 
financing such purposes. Furthermore 1 was compelled by 
law to transfer my U. S. capital to Germany. Only the two 
items referred to in the vesting order were exempt from 
this transfer. This was clearly a compulsion preventing 
me from talcing the measures to retain my U. S. citizenship. 
Insofar I am a victim of the political conditions referred 
to in the Trading with the Enemy Act. 

The U. S. General Consulate of Munich informed me 
that the death of my husband who died in 1943 would 
enable me to regain the TJ. 8. citizenship. The consequence 
of this measure would be the loss of my German citizen¬ 
ship. However I cannot submit to this consequence because 
I would lose my Germany widow's pension which is the 
only income I have with which to sustain myself and mg 
invalid daughter. The remainder of my TJ. S. investments 
without this pension would not suffice for this purpose so 
that I am absolutely obliged to keep the right to my pen¬ 
sion. But as this pension is only very small, I must grasp 
all means to increase my income. 

m • • • 

NOTE: Exhibits C and D not printed in this appendix.' 

32 Filed Apr 7 1950 Harry M. Hull, Clerk 

Memorandum 

Plaintiff brings this action under the Trading with 
the Enemy Act to recover property vested by the Alien 
Property Custodian during World War II. She relies 
upon subdivisions (a) and (b) (3) of Section 9 of the Act 

Defendants have filed a Motion to dismiss or for sum¬ 
mary judgment 
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The plaintiff, bom a citizen of the United States, mar¬ 
ried a German citizen in 1904, and at that time moved to 
Germany where she has since resided. * Her husband died 
in 1943, and at the present time as a German citizen she 
is receiving a German widow’s pension. She alleges in 
her Complaint that she is “an American citizen by birth 
and acquired additionally German citizenship by marriage 
to a German National and removal to Germany in 1904.” 

The Alien Property Custodian pursuant to the Act 
seized certain property belonging to the plaintiff which 
she had acquired by inheritance from her parents. 

In order for plaintiff to recover her former property 
under Section 9 (a) of the Trading with the Enemy Act 
she must be a “person not an enemy or ally of en- 
33 emy.” She fails to allege in her Complaint that 
she is a person who is not “an enemy or ally of an 
enemy”, but insists that she is a citizen of the United 
States and may not be classed as an enemy. Section 2(a) 
of the Act defines “enemy” as “any individual • • • 
of any nationality, resident within the territory • • • of 
any nation with which the United States is at war * * 
Moreover, it appears well settled that the definition of 
“enemy” contained in the Trading with the Enemy Act 
applies to any individual residing within Germany during 
the war regardless of citizenship. United States v. Krep- 
per, 159 F. 2d 958. Faber v. United States, 10 F. Supp. 
602. Miyuki Okihara v. Clark, 71F. Supp. 319. 

Plaintiff cites Section 9(b)(3) of the Trading with the 
Enemy Act as being particularly applicable to her. It 
authorizes return of the property of “a woman who at 
the time of her marriage was a citizen of the United States, 
and who prior to April 6, 1917, intermarried with a sub¬ 
ject or citizen of Germany” where the property concerned 
was not acquired by such woman from any subject or citi¬ 
zen of Germany. That provision is indicative of a policy 
that prevailed following World War L The current policy 
is exemplified by the new Section added by Congress in 
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1948 to the Trading with the Enemy Act and known as 
Section 39. It provides in part as follows: 

“No property or interest therein of Germany, Japan, or 
any National of either snch country vested in * • • any 
officer of the Government at any time after December 17, 
1941, pursuant to the provisions of this Act, shall be 
returned to former owners thereof or their successors in 
interest, and the United States shall not pay compensation 
for any such property or interest therein.” 

The Court is of the opinion that plaintiff is an “enemy” 
as enemy is defined in the Act, she having voluntarily 

34 established a permanent place of abode in Germany, 
and that as a National of Germany she falls within 

the category of persons to whom the return of their for¬ 
mer property is prohibited under Section 39. The Motion 
of the defendants for summary judgment will be granted. 

/s/ Bumita Shelton Matthews 
Judge 

• • • • 

35 Filed Apr 22 1950 Harry M. Hull, Clerk 

Order and Judgment 

Defendants having moved to dismiss the action herein 
or in the alternative for summary judgment, and said 
motion having come on to be heard before me on the 
second day of March, 1950, now therefore after hearing the 
argument of counsel and due deliberation having been 
had thereon, it is 

ORDERED, ADJUDGED AND DECREED that de¬ 
fendants’ motion for summary judgment is granted and 
judgment is hereby entered in favor of defendants with 
costs to said defendants. 

/s/ Bumita Shelton Matthews 
United States District 
Judge 
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Dated this 22nd day of April, 1950. 

No objection as to Form: 

/s/ George Eric Eosden 
Attorney for Plaintiff R. L. M. 

• • • • 

36 Filed Jnn 19 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Mrs. Frieda FEYERABEND, 
plaintiff above-named, hereby appeals to the United States 
Court of Appeals for the District of Columbia, from the 
final judgment entered in this action on April 22, 1950. 

/s/ George Eric Rosden 
George Eric Rosden 
Attorney for Appellant 
1025 Vermont Ave. N. W. 
Washington, D. C. 
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APPPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

First Question: Can an American-born woman who 

qualifies under the language of Sec. 
9(b) (3) of the Trading with the Enemy 
Act (50 USCA App. 1 ff.) obtain re¬ 
turn of property vested by the Office of 
Alien Property during or after World 
War II, or is the operation of the said 
provision limited to cases arising from 
World War It 

Second Question: Does Section 39 of the Trading with 

the Enemy Act, forbidding return to 
German nationals, operate so as to 
preclude such woman from return, al¬ 
though she is eligible under Sec. 9(b) 
(3) t And, what would be the effect of 
dual nationality, namely American and 
German! 

Third Question: Is an American citizen, residing in Ger¬ 
many, entitled to return of her vested 
property pursuant to Sec. 9 (a) of the 
Trading with the Enemy Act, if such 
property was vested after the end of 
hostilities, after Germany’s surrender 
and after her residence was perma¬ 
nently occupied by American troops 
and governed by American Military 
Government! 

Fourth Question: Does Section 39 of the Trading with 

the Enemy Act, forbidding return to 
German nationals, preclude an Ameri¬ 
can citizen who also possesses German 
nationality from recovery under Sec. 
9(a)t 




INDEX 


Opinion and Judgment below- 1 

Jurisdictional Statement_ 1 

Statutes involved_ 2 

Summary statement of case_ 3 

Statement of Points _._ 4 

Summary of Argument___ 5 

L The claim under Sec. 9(b)(3) of the Trading 
with the Enemy Act_ 7 

A. The validity of Sec. 9(b)(3) for World 

War II_ 7 

1. The Trading with the Enemy Act as 

permanent legislation_7 

2. The ambiguity_8 

3. The legislative purpose of Sec. 9(b) (3) 9 

4. The presumption against the revocation 

of a right, once granted_ 12 

5. Public Policy_ 13 

6. The case of Markham v. Cabell_ 14 

7. Conclusion _ 15 

B. Sec. 39 in relation to Sec. 9(b)(3) of the 

Trading with the Enemy Act_ 15 

1. The presumption against implied re¬ 
peals _ 16 

2. The rule that original act and an 

amendment are to be read together_ 17 

3. Two opposing District Court decisions 19 

4. The influence of the citizenship of ap¬ 
pellant _ 21 

5. Conclusion _._... 22 

IL The Claim under Sec. 9(a) of the Trading with 
the Enemy Act - 23 

1. The protection of the Due Process Clause.... 23 

2. The consequence of the protection of the 

Due Process Clause for appellant_ 30 

3. Bavaria no longer was enemy territory at 

the time of vesting_32 






ii INDEX (Continued) 

PAGE 

4. American citizens can divest themselves 


of enemy taint _ 34 

5. The influence of dual nationality- 37 


6. The effect of Sec. 39 on the claim under 
Sec. 9(a) of the Trading with the Enemy 


7. The allegation that appellant is not an 

enemy or ally of enemy _ 38 

8. Conclusion _ 39 

m. The effect of Public Resolution 53_ 39 

TV. Conclusion _ 40 


STATUTES INVOLVED 

Annex 1 . . . Section 9(b) (3) of the Trading with the 

Enemy Act, as amended _ 41 

Annex 2. . . . Section 9(a) of the Trading with the 

Enemy Act, as amended _ 41 

Annex 3 . . . Section 2(a) of the Trading with the 

Enemy Act, as amended_ 43 

Annex 4 . . . Section 39 of the Trading With the 
Enemy Act, as amended_ 43 

TABLE OF PUBLICATIONS 

AMERICAN JURISPRUDENCE, Vol. 11, p. 765_ 28 

Vol. 56, p. 294...... 33 

CONGRESSIONAL RECORD, Vol. 55, p. 4846_ 36 

p. 4850_ 36 

p. 4979_29,36 

66th Congr. 2d Sess. p. 8429_ 9 

73rd Congr. 2d Sess. p. 12251_ 39 

Vol 87, p. 9659-9863_ 29 

CORPUS JURIS SECUNDUM, Vol. 16, Sec. 115(b).... 28 

VoL 16, p. 182_ 28 

HACK W ORTH, Digest of International Law (Wash. 
1940) - 21, 34 

HEARINGS before Congressional Committee ’ 
HOUSE: Hearings before the House Judiciary 
Committee on Bill HR 4840, 78th 
Congr., 2nd Sess., p. 5__ 29 










PAGE 


INDEX (Continued) iii 

Hearings before the House Judiciary 
Committee on Bill HR 3750, 79th 

Congr., 1st Sess., p. 32- 31 

Hearings before the House Judiciary 
Committee on Bill HR 3750, 79th 
Congr., 1st Sess. (Sept. 12, 1945), Se¬ 
rial No. 7, p. 7_ 35 

SENATE: Hearings before a Sucbommittee of the 
Senate Commerce Committee on Bill 
HR 4960, 65th Congr., 1st Sess., p. 148 36 
Hearings before a Subcommittee of the 
Committee on the Judiciary on Bill 
HR 4044, 80th Congr., 2nd Sess., pp. 

233 ff. _ 19 

REPORTS OF THE ALIEN PROPERTY CUSTO¬ 
DIAN, 1918 and 1919 _ 34-35 

REPORTS OF THE HOUSE OF REPRESENTA¬ 
TIVES 

No. 1089, 66th Congress _ 9 

No. 1924, 73rd Congress, 2nd Session _ 39 

REPORTS OF THE SENATE 

No. 1376, 73rd Congress, 2nd Session_ 39 

No. 920, 79th Congress, 2nd Session_ 28,29 

No. 2097, 81st Congress, 2nd Session_ 29 

SOMMERICH, Otto C., A Brief against Confiscation 
in XI Law and Contemp. Prob. 152_ 29 

SUTHERLAND, Statutory Construction, Horacks 
3rd Ed. (Chicago 1943) - 10,11 


TABLE OF CASES 

Application of APC of United States, 60 N. Y. S. (2d) 

897, 27 App. Div. 732 - 32 

Banco Mexicano v. Deutsche Bank, 53 App. D. C. 266, 

289 Fed. 924, affd. 263 U. S. 591, 68 L. ed. 465, 44 

Sup. Ct. 209 _ 32 

Bartlett v. Elliott, 30 F. (2d) 700, aff’d 40 F. (2d) 351.. 28 
Baxter v. McGee, 82 F. (2d) 695, cert. den. 298 U. S. 

680, 80 L. ed. 1401, 56 Sup. Ct. 948 _ r _ 18 








iv 


INDEX (Continued) 


PAGE 


Becker v. Cummings, 296 XL S. 74, 80 L. ed. 54, 56 

Snp. Ct 15_ 24 

Bryson v. Hines, 268 Fed. 290, 11 ALB 1438- 12 

Central v. Garvan, 254 U. S. 554, 64 L. ed. 403, 41 

Snp. Ct. 214 _ 24 

Cummings v. Deutsche Bank, 300 U. S. 115, 81 L. ed. 

545, 57 Sup. Ct. 359 _ 12 

District of Columbia v. Moyer, 68 App. D. C. 98, 93 

F. (2d) 527 _ 16 

District of Columbia v. Newman, 59 App. D. C. 163, 

37 F. (2d) 444, cert. den. 281 U. S. 733 _ 10 

District of Columbia v. Steinberg, 59 App. D. C. 167, 

.37 F. (2d) 448, cert. den. 281 U. S. 733 _ 10 

Dow v. Johnson, 100 U. S. 158, 25 L. ed. 632_ 33 

Duplex v. Deering (1921), 254 TJ. S. 443, 65 L. ed. 349, 

41 Sup. Ct 172_.._ 10, 20 

Ex parte Quinn, 317 U. S. 1, 87 L. ed. 3, 63 Sup. Ct 21 28 
Fairbanks v. United States, 181 U. S. 283, 45 L. ed. 

862, 21 Sup. Ct. 648_ 28 

Frabutt v. New York C. and St. L. BB, 84 F. Supp. 


Guessefeldt v. McGrath, 89 F. Supp. 344, 346.... 19,21,36 
Haggar v. Helvering, 308 U. S. 389, 84 L. ed. 340, 60 

Sup. Ct. 337 _ 9 

Hamilton v. Kentucky, 251 U. S. 146, 64 L. ed. 194, 40 

Sup. Ct. 106_ 24 

Henkels v. Sutherland, 271 U. S. 298, 70 L. ed. 953, 46 

Sup. Ct 524 _ 24,25,27 

Home Insurance v. Dick, 281 U. S. 397, 74 L. ed. 926, 

50 Sup. Ct. 338 _ 27 

Josephberg v. Markham, 152 F. (2d) 644, 649 _ 29 

Kaku Nagano v. Clark, 88 F. Supp. 897, 900_ 29 

Koehler v. Clark, 179 F. (2d) 779_ 32 

Kohn v. Kohn, 264 Fed. 255 _ 36 

Lapina v. Williams, 232 U. S. 78, 58 L. ed. 515, 34 Sup. 

Ct. 196 _ 20 

Leitensdorfer v. Webb, 61 U. S. 176, 20 How. 176, 15 

L. ed. 891_ 33 

Lincoln v. Havey, 191 S. W. (2d) 764 _ 31 

MacAllen v. Commonwealth, 279 U. S. 620*, 73 L. ed. 

874, 49 Sup. Ct. 432 _ 28 

Markham v. Cabell, 326 U. S. 404, 90 L ed. 165, 66 
Sup. Ct 193-7,14,15,17,18,20 











INDEX (Continued) 


v 


PAGE 


McCaughn v. Hershey, 283 U. S. 488, 75 L. ed. 1183, 

51 Snp. Ct. 510 _ 20 

McNitt v. Turner, 83 U. S. 352,16 Wall. 352, 21 L. ed. 

341 _ 38 

Michael v. Hazelcom, 187 Misc. 954, 65 N. Y. S. (2d) 

387 _ 31 

Miyuku Okohara v. Clark, 71 F. Supp. 319- 22 

Nusbaum v. District of Columbia, 58 App. D. C. 47, 24 

F. (2d) 622 _ 17 

Ozawa v. United States, 260 U. S. 178, 67 L. ed. 199, 

43 Sup. Ct. 65 _ 11 

Railroad Retirement Board v. Duquesne, 80 App. D. C. 

119,149 F. (2d) 507, aff’d. 326 U. S. 446, 90 L. ed. 

192, 66 Sup. Ct. 238 _ 20 

RCA v. Prudence, 311 U. S. 579, 85 L. ed. 364, 61 

Sup. Ct. 337 _ 12 

Ritholz v. March, 70 App. D. C. 283,105 F. (2d) 937.. 16,17 

Rupp v. Donn, 158 Fla. 541, 29 So. (2d) 441, 445_ 31 

Russian Fleet v. United States, 282 U. S. 481, 75 L. ed. 

473, 51 Sup. Ct. 229_ 27 

Safe Harbor v. FPC, 179 F. (2d) 179_ 16 

Salvoni v. Pilson,_App. D. C. (Case No. 10282, 

decided Mar. 20,1950, not officially reported yet), 

181 F. (2d) 615_ 30 

Shapiro v. United States, 335 U. S. 1, 92 L. ed. 1787, 

68 Sup. Ct. 1375 _ 11 

Schill v. McGrath, (SDNY), 89 F. Supp. 339 ....._ 19,21 

Shepard v. Barron, 194 U. S. 553, 48 L. ed. 1115, 24 

Sup. Ct. 737 _ 28 

Stadtmueller v. Miller, 11 F. (2d) 732, 45 ALR 895.. 35,36 

Standard Oil v. Markham, 57 F. Supp. 332_ 24 

State ex rel. Sullens v. Littleton, 150 Ohio St 418, 83 

N. E. (2d) 67_ 31 

State of Georgia v. Penna. Rwy., 324 U. S. 439, 89 
L. ed. 1051, 65 Sup. Ct. 716, reh. den. 324 U. S. 890 


- 17,19 

Stoehr v. Wallace, 255 U. S. 239, 65 L. ed. 604, 41 Sup. 

Ct. 293 _ 24 


Swiss Insurance Co. v. Miller, 267 U. S. 42, 69 L. ed. 

504, 45 Sup. Ct 213_ 35 

Techt v. Hughes (1920), 229 N. Y. 222, 128 N. E. 185, 

11 ALR 166_I 25 




























VI 


INDEX (Continued) 


PAGB 


Uebersee Finanz-Korporation v. Markham, 81 App. 

D. C. 284,158 F. (2d) 313 affd. Clark v. Uuebersee 
Finanz-Korporation, 332 TJ. S. 480, 92 L. ed. 88, 

68 Sup. Ct. 174 _25,30 

United States v. Allegheny, F. Case No. 14 429 2 Pitts¬ 
burgh, (Pa) 437 _ 33 

United States v. American Tracking, 310 U. S. 534, 

84 L. ed. 1345, 60 Snp. Ct. 213_ 11 

United States v. Borden, 308 U. S. 188, 84 L. ed. 181, 

60 Sup. Ct. 182 _ 17 

United States v. Cohen Grocery, 255 U. S. 81, 65 L. 

ed. 516, 41 Sup. Ct. 298 _ 24 

United States v. CIO, 355 U. S. 106, 92 L. ed. 1894, 68 

Sup. Ct. 1349 _ 9 

United States v. Cooke, 69 U. S. 258, 2 Wall. 258, 17 

L. ed. 866 _ 33-34 

United States v. Guillem, 52 U. S. 47, 11 How. 47, 13 

L. ed. 599 _ 35 

United States v. Katz, 271 U. S. 354, 70 L. ed. 986, 46 

Sup. Ct. 513 _ 9 

United States v. La Franca, 282 U. S. 568, 75 L. ed. 

551, 51 Sup. Ct. 278 _ 18 

United States v. Noce, 286 U. S. 613, 69 L. ed. 1116, 

45 Sup. Ct. 610- 16 

United States v. Rice, 327 U. S. 742, 90 L. ed. 982, 66 

Sup. Ct. 835 _... 32 

United States v. Trans-Missouri Freight Ass’n., 166 

U. S. 290, 41 L. ed. 1007, 17 Sup. Ct. 540_ 20 

The Venus, 8 Cranch 253, 12 U. S. 166, 3 L. ed. 553 35 

Victory v. Railroad Comm., 207 S. W. (2d) 210, 216_ 31 


WaU v. Parrot, 244 U. S. 407, 61 L. ed. 1229, 37 Sup. 

Ct 609 __ 28 

Washington Gas Light v. Byrnes, 78 App. D. C. 108, 

137 F. (2d) 547, affd. 321 U. S. 489, 88 L. ed. 883, 

64 Sup. Ct. 731 - 16 

Watkins v. Fly, 136 F. (2d) 578- 28 


Willson v. McDonnel, 49 Spp. DC 280, 365 Fed. 432, 
error dism’d (1921) 257 US 665, 66 L. ed. 424, 42 

Sup. Ct. 46 - 24 

Woodson v. Deutsche Bank, 292 US 449, 78 L. ed. 1357 

54 Sup. Ct. 804._ __ 18 

Yamashita, 327 US 1, 90 L. ed. 499, 66 Sup. Ct. 340_27 


















INDEX (Continued) vii 

PAGE 

Yick Wo v. Hopkins, 118 US 356, 30 L. ed. 220, 6 Snp. 

Ct. 1064 _ 27 

Young v. Territory of Hawaii, 132 F. (2d) 374._ 19 

Yu Cong Eng v. Trinidad, 271 US 500, 70 L. ed. 1059, 

46 Sup. Ct. 619_ 30 

Zander v. Clark, 80 F. Supp. 453, remanded 177 F. 

(2d) 649 _ 21 









In The 


Ittfcfc States ffiimrt at Appeals 

Fob the Distbiot of Columbia Cibcuit 


No. 10,729 


Fbieda Feyebabend, Appellant, 
v. 

J. Howabd McGbath, Attorney General of the United 
States, et aL, Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


OPINION AND JUDGMENT BELOW 

The opinion is that of the United States District Court 
for the District of Columbia (B. S. Matthews), entered 
April 7, 1950 (App. 22). The final order appealed from 
was entered April 22, 1950 (App. 24). Notice of Appeal 
was filed June 19,1950 (App. 25). 

JURISDICTION 

. • ; f - . • * • • * t i * * 

(1) Appellant is a woman who at the time of her mar¬ 
riage was a citizen of the United States and intermarried 
with a citizen of Germany, prior to April 6, 1917 (App. 
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10, Sec. 11) and the property concerned was not acquired 
by her from her husband, but from her parents (App. 10, 
Sec. 12) in 1912 (App. 18, Sec. 11). 

By Section 9(b) (3) of the Trading with the Enemy Act, . 
the Government has consented to be sued for return of such 
vested property by such persons as appellant alleges to be. 

(2) Appellant is an American citizen (App. 10, par. 11). 
The vesting orders against her property were promulgated 
in 1947 (App. 3, Sec. 5, App. 5, Sec. 6, App. 6, Sec. 7) 
and 1948 (App. 8, Sec. 8). She was residing at Wuerz¬ 
burg, American Zone of Occupation, Germany (App. 3, 
Sec. 2). 

The complaint was filed at a time when hostilities were 
terminated, Germany vanquished and when her residence 
was in the permanent American Zone of Occupation, Ger¬ 
many. 

Appellant had title to the assets vested by the Alien 
Property Custodian (App. 10, Sec. 12). 

By Sec. 9(a) of the Trading with the Enemy Act, the 
Government has consented to be sued for the return of 
property by persons not enemies or allies of enemies, claim¬ 
ing an interest, right or title in property seized by the 
Alien Property Custodian. 

(3) The jurisdiction of the United States Court of Ap¬ 
peals for the District of Columbia is based on Title 28, 
Sec. 1291, United States Code. 

STATUTES INVOLVED 

The statutory provisions involved are the Trading with 
the Enemy Act, Sections 9(b)(3), 9(a), 2(a) and 39. 
They are set out in the Annex under Annex 1, 2, 3 and 4, 
respectively. 
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> , - 1 * 


SUMMARY STATEMENT OF. TEE CASE •/. 

Appellant was bom a citizen of the United States (App. 

10, Sec. 11). In 1904, she married a German citizen, who 

is now deceased, in Cleveland, Ohio, and moved with him 
to Germany (App. 10, Sec. 11), where she is still residing 
in Wuerzburg, Bavaria, American Zone of occupation of 
Germany (App. 3, Sec. 2). By virtue of such marriage, 
she acquired German citizenship by operation of law (App. 
3, Sec. 2). ... ’< r,‘ ■' ■ "tj j 

Assets acquired by inheritance from her parents in 1912 
were vested by four vesting orders, Nos. 9005, 9117, 9650 
and 11443, in 1947 and 1948 by the Office of Alien Prop¬ 
erty (App. 3, Sec. 5, App. 5, Sec. 6, App. 6, Sec. 7, App. 8, 
Sec. 8, App. 10, Sec. 12, App. 18, Sec. 11a, b). Having 
filed Notice of Claim within the statutory periods (App. 

11, Sec. 13), appellant instituted suit for return of the 
property thus vested, basing her claim both on Sec. 9(b) (3) 
and Sec. 9(a) of the Trading with the Enemy Act (50 
trscAApp. 9). 

In the proceedings below, appellees moved to dismiss 
or for summary judgment (App. 12, if.). They based their 
motion on five separate grounds, namely: p ■. • , 

1. ) That appellant be of German nationality by mar¬ 

riage, and, therefore, be precluded by Sec. 39 from 
recovery; 

2. ) That Public Resolution 53, 73rd Congress (48 

Stat 1267) prohibit return to all German citizens; 

3. ) That Sec. 9(b) (3) do not apply to property vested 

during World War II; 

4. ) That as to recovery under Sec.-9(a) appellant 

have failed to make a jurisdictional allegation, 
namely, that she be “no enemy or ally of enemy”; 

5. ) That appellant be an enemy pursuant to Sec. 2(a) 

of the Trading with the Enemy Act and, there¬ 
fore, ineligible to sue under Sec. 9(a) of the same 
Act 
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After hearing had, the Court below granted appellees’ 
motion for summary judgment, judgment having been filed 
on April 22,1950, (App. 24) and filed a memorandum opin¬ 
ion (App. 23). As to the claim under Sec. 9(b)(3), the 
Court below found that the said section apply only to 
cases arising out of World War I and that, besides, 
Sec. 39 of the Act would preclude recovery. As to the 
claim under Sec. 9(a), the Court below found that a juris¬ 
dictional allegation be lacking, namely that plaintiff be no 
enemy or ally of enemy, and that, besides, plaintiff be 
precluded from recovery by Sec. 39 of the Act 

Against this order and judgment, appellant filed notice 
of appeal on June 19,1950 (App. 25). 

STATEMENT OF POINTS 

The Court below erred, in that it held 

(1) That Sec. 9(b) (3) of the Trading with the Enemy 
Act do not apply to cases arising from World War II; 

(2) That Sec. 39 of the Trading with the Enemy Act 
preclude recovery by a person of German nationality, 
even if Sec. 9(b) (3) would permit recovery; 

(3) That Sec. 39 even preclude recovery under Sec. 
9(b)(3) if a person has both American and German 
nationality; 

(4) That recovery under Sec. 9(a) of the Trading 

with the Enemy Act be precluded because plaintiff be 
an enemy; \ 

(5) That recovery under Sec. 9(a) of the Trading 
with the Enemy Act be precluded by Sec. 39 of the 
same Act, in a case where a person has both German 
and American citizenship; 

(6) That appellant have failed to make a jurisdic¬ 
tional allegation and, therefore, could not proceed 
under Sec. 9(a). 
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SUMMARY OF ARGUMENT 

This action is based upon two separate and distinct 
grounds: 

First: That appellant is an American-born woman who in¬ 
termarried with a German and whose vested funds 
are not derived from Germany (Sec. 9(b) (3) of the 
Trading with the Enemy Act); 

Second: That appellant is not an enemy or ally of enemy 
and, therefore, entitled to return under Sec. 9(a) 
of the same Act. 

I. The Claim Under Sec. 9(b) (3). 

A. Sec. 9(b) (3) Is Pebmanent Legislation. 

1. The Trading with the Enemy Act with amend¬ 
ments was declared to be permanent legislation. 

2. The subsection contains an ambiguity by mention¬ 
ing the date of April 16, 1917, and ‘ ‘ Germans and 
Austro-Hungarians”, thereby opening up the question 
whether the subsection was meant to apply to World 
War I only. 

3. The legislative history of Sec. 9(b) (3) shows that 
Congress considered the impossibility to recover seized 
property on the part of American-born women who 
had married Germans a “wrong and injustice” that 
was meant to be remedied by the enactment of Sec. 
9(b) (3); there is no reason to assume that what was 
wrong and unjust in World War I was not so in 
World War II; the expressed purpose of the enact¬ 
ment of Sec. 9(b)(3) requires that it be regarded as 
permanent. 

4. The presumption against repeal of a right, once 
granted, speaks for appellant’s position. 

5. The Public Policy is in favor of appellant’s posi¬ 
tion. 

6. The case of Markham v. CaheU tends to support 
the permanent nature of Sec. 9(b)(3). 
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B. Sec. 39 of the Trading with the Enemy Act, added 

BY AMENDMENT IN 1948, PRECLUDING GERMANS FROM RE¬ 
COVERY, DOES NOT PRECLUDE APPELLANT FROM RECOVERY, 
FOR THE FOLLOWING REASONS: 

1. The presumption against implied repeals; 

2. The rule that the original act and the amendment 
are to be read together; 

3. Two opposing District Court decisions are erro¬ 
neous ; 

4. The influence of the citizenship of appellant. 

n. The Claim Under Sec. 9(a) of the Trading With the 

Enemy Act. 

Section 9(a) of the Trading with the Enemy Act con¬ 
tains a consent to be sued for the return of seized property 
by persons who are not enemies or allies of enemies. Sec. 
2(a) of the same Act defines as enemies persons residing 
in enemy territory. 

1. Appellants property as an American citizen is pro¬ 
tected by the Due Process Clause of the Constitution. 

2. Since denial of the right to sue will result in un¬ 
constitutionality of the statute, the courts will inter¬ 
pret it so as to preserve its constitutionality. 

3. The place of residence of appellant was no longer 
enemy territory at the time of vesting .and ever since, 
because it was under permanent occupation of the 
United States Army; 

4. Therefore, at the time of vesting and thereafter, 
appellant was no longer an enemy, since American 
citizens, who are enemies by virtue of residence only, 
lose enemy status when they no longer reside in enemy 
territory; 

5. The German citizenship acquired by appellant by 
operation of German law, that is by marrying a Ger¬ 
man, does not determine her citizenship status before 
an American Court, she being an American citizen 
under American laws. 

6. Sec. 39 of the Trading with the Enemy Act did 
not impliedly repeal Sec. 9(a) of the same Act for the 
reasons set forth hereinabove under IB 1-4 and be¬ 
cause of the protection of the Due Process Clause 
of the Constitution. 
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7. The allegation that appellant is not an enemy was 
contained in the complaint by allegation of the facts 
constituting her a friend. 

m. Public Resolution 53 Has No Effect Upon Property 

Seized in World War EL 

IV. Thus, Appellant Can Claim Both Under Sec. 9(b) (3) 
and Sec. 9(a) of the Trading with the Enemy Act. 

ARGUMENT 

L 

The Claim Under Sec. 9(b) (3) of the Trading 
With the Enemy Act. 

A. The Validity of Sec. 9(b)(3) for World War II. 

i \, ; 

(1) The Trading with the Enemy Act as permanent 

LEGISLATION. 

The United States Supreme Court said in Markham y. 
Cdbell 1 that the Trading with the Enemy Act went auto¬ 
matically into effect again at the outbreak of World War H. 

Moreover, Sec. 302 of the First War Powers Act, 2 ap¬ 
proved on Dec. 18, 1941, reaffirmed the Trading with the 
Enemy Act, as amended 3 . Thus, the entire Trading with 
the Enemy Act went into effect again, save for provisions 
specifically limited to World War I seizures or inherently 

1 S26 US 404, 90 L. ed. 165, 66 Sup. Ct. 193. 

* 55 Stat. 840, 50 USCA App. 617. 

8 It reads: I 

“All acts, actions, regulations, rules, orders and proclamations, 
heretofore taken, promulgated, made or issued by, or pursuant 
to the direction of the President or the Secretary of the Treas¬ 
ury under the Trading with the Enemy Act of October 6, 1917 
(40 Stat. 411) as amended which would have been authorized 
if the provisions of this Act and the amendments made by itf 
had been in effect, are hereby approved, ratified and confirmed.” 
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incapable of application to cases arising from World War 

n. 

Sec. 9(b)(3) of the Trading with the Enemy Act is an 
amendment to the Act made by Act of Jane 5,1920/ Since 
the entire act as amended went into effect again, the ques¬ 
tion arises, whether Sec. 9(b)(3) is a provision specifically 
limited to World War I seizures or is otherwise incapable 
of application in World War EL 

Appellant contends that it is permanently applicable, the 
Court below held with the appellees to the contrary. 

(2) The Ambiguity. 

Sec. 9(b) (3 )of the Trading with the Enemy Act (see 
Annex 1) contains the consent to be sued for return of 
seized property by American-born women who have inter¬ 
married with citizens of Germany or Austro-Hungary be¬ 
fore April 6,1917, under certain conditions. 

The Court below held that Sec. 9(b)(3) be “indicative 
of a policy that prevailed following World War I.” Im¬ 
pliedly, the Court thus ruled, that the proviso was re¬ 
stricted to cases arising from World War I. 

The ambiguity lies in the fact that the date of April 
6, 1917, is mentioned and the application restricted to in¬ 
termarriage with Germans and Austro-Hungarians. Ap¬ 
pellees feel that the intention to have the statute apply 
permanently would have caused Congress to say “the out¬ 
break of war” instead of “April 6, 1917” and “enemies” 
instead of “Germans and Austro-Hungarians”. Appellant 
contends and will show that the use of the terminology 
was not caused by any desire to restrict the proviso to 
World War I cases, and that the legislative purpose 
clearly indicates the intent to make the enactment perma¬ 
nent. 


* 41 Stat. 977, 50 USCA App. 9. 
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(3) The Legislative puepose of Sec. 9(b)(3). 

According to a rule frequently pronounced by the United 
States Supreme Court, the dominant factor governing the 
interpretation of a statute is the purpose underlying the 
congressional enactment 5 . And in interpreting a statute, 
such interpretation should be chosen as 'will effectuate that 
purpose best 6 . 

The legislative purpose of Sec. 9(b)(3) was clearly 
stated by Mr. Montague, a member of the CorQmittee of 
Interstate and Foreign Commerce of the House, speaking 
for the Committee, when the Amendment by which this 
section was written into the Act, was reported to the floor. 
He said: 7 

. . I think that this bill amply safeguards and pro¬ 
tects all rights and interests. It will open up no such 
imaginary wrongs as have disturbed the gentleman 
from Texas, It is simply to do justice, and to right 
what are now very acute existing wrongs . For ex¬ 
ample, to enable certain married women whose prop¬ 
erty was not inherited from the enemies, whose prop¬ 
erty was their own, to have control of their own 
property. That is one of the prominent items in the 
bill. I have no time to go further into the matter, 
but I felt, as a member of the Committee, I should 
make this assurance at least to the House. ,, (Italics 
: supplied). 

The same purpose is shown in the letters of administra¬ 
tive agencies urging enactment of Sec. 9(b)(3) which are 
reprinted in the House report, and by the report itself. 8 

■ i - ■ 

s United States v. CIO, 865 US 106, 92 L. ed. 1849, 68 Sup. CL 
1349; Haggar v. Helvering, 808 US 389, 84 L. ed. 340, 60 Sup. CL 
337; United States v. Katz, 271 US 354, 70 L. ed. 986, 46 Sup. CL 
513. - 

«80 App. DC 227, 151 F. (2d) 609. 

7 Congressional Record (1920), 66th Congress, 2nd Session, p. 
8429: . W 

•House Report 1089, 66th Congress. 
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Statements made by the Committee member in charge 
of presenting the bill on the floor are to be considered 
like supplementary committee reports and, if the bill is 
adopted, they are deemed to show the legislative intent.* 

Thus, the history of the enactment of Sec. 9(b)(3) shows 
clearly that the Congress considered it a “wrong and 
injustice” that such American-born women could not obtain 
return of their seized property and that the purpose of 
Congress'was to remedy that wrong. Nor is any additional 
or secondary reason stated anywhere in the Congressional 
Record. 

Why then, in the light of this expressed purpose, did 
Congress use the term “April 6, 1917” instead of “the 
outbreak of war”, and why did it use the term “Germans 
or Austro-Hungarians” instead of enemies? The legisla¬ 
tive history does not contain any answer to this question. 
That the desire to limit the proviso to World War I 
cases have been the cause is contradicted by its expressed 
purpose. Whether the real cause was the public and 
congressional opinion that World War I had been the war 
to end all wars, is speculation upon which statutory inter¬ 
pretation may not be based. 

Thus, we are left with a statutory provision, the language 
of which is ambiguous but the purpose of which is clear: 
Congress felt that the original act contained a defect, re¬ 
sulting in a “wrong and injustice”, namely the impossi¬ 
bility for American-born women to obtain return of seized 
property. It proceeded to eliminate this defect by amend- 


9 Sutherland on Statutory Construction, Horack's 3rd Ed. n. 
Sec. 5012, p. 504. 

Duplex v. Deering (1921), 254 US 443, 65 L. ed. 349, 41 Sup. 
Ct. 172? 

District of Columbia v. Newman, 59 App. DC 163, 37 F. (2d)* 
444 cert den. 281 U. S. 733; 

District of Columbia v. Steinberg, 59 App. D. C. 167, 37 F. 
(2d) 448 cert den. 281 U. S. 733. 
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ment. In such case the Conrt will determine what defect 
existed in the original act, which defects the legislature 
intended to cure, and then construe the amendment so as 
to reduce or eliminate the defect intended to be remedied. 10 

Three differing interpretations of Sec. 9(b)(3) are con¬ 
ceivable: '■ -■ 


(a) The Court can determine that this proviso proves 
conclusively that the legislature wanted to limit the 
application of this subsection to World War I cases; 

(b) Or the Court can strike the date from the sub¬ 

section by judicial interpretation and substitute the 
8th of December 1941 in its stead in cases arising from 
World War IL. : , .... ‘ r , f' V 

(c) Or, finally, interpreting the statute literally, the 
Court can leave the time proviso as is, leaving it to 
Congress to provide for American-bom women who 

married Germans between 1917 andl94L ’v^kr4 : " V ' 

■ ■. / ' • , • *. \ ■ 

The least acceptable interpretation is. that which limits 
the application of Sec. 9 (b) (3) to World War L;: For such 
interpretation would completely frustrate the sole purpose 
pursued by Congress in the enactment of this subsection. 
As the United States Supreme Court said recently- in 
Shapiro v. United State a: 11 .'C " V.‘ 'T-‘& '"£} t - 7 

“We must heed the equally well-settled doctrine of this 
Court to read a statute, assuming that it is susceptible ' 
of either of two opposed interpretations, in the man¬ 
ner which effectuates rather than frustrates the major 
purpose of the legislative draftsmen.” * : 5 i'I' : - 


<*iv ’+ 


-t t ■'" ■ ■ 
'-■i. 


i t-y ■ 


- Such interpretation would be directly cohtri^; to ;the 
rule of the case of United States v. American Trucking 

■ ■ ' ... .£ . ; v •.-•*>.. oy.... r • i‘ • '.•< - 

ASSn.* ■•»'.» * :j u *; ,. , iVn^ * .V .-ff'-'fc'V : 

- ; *• • - 

10 Sutherland, supra,. I, Sec. 1931, p. 417- ,, 

11 335 US 1, 92 L. ed. 1787, 68 Sup. a. 1375. ?«? 

■■ c y..\ ■►!■•/'!!»*! X' W M ■*' • ,»• hS'F * : .• ■ •' 

12 310 US 534, 84 L. ed. 1346, 60 Sup. Ct 1059; See also Ozawa v. 

United States, 260 US 178 (194), 67 L. ed. 199, 43 Sup. Ct 65; ^ 


^ ■ 

v r ■ j ^ 


. A .• . . 

: : v i*. 

. ? . r : 

, } .1 •*. A . 

" ‘ <' 


J| *3 . i 
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“Frequently, however, even when the plain reading 
did not produce absurd results but merely an unreason¬ 
able one “plainly at variance with the policy of the 
legislation as a whole”, this Court has followed that 
purpose, rather than the literal words”. 

Either one of the other two possible interpretations, re¬ 
ferred to hereinabove under (b) and (c) would be in 
conformity with the ratio legis. It would also conform to 
public policy, as we will see, infra. 

(4) The presumption against revocation op a right once 

GRANTED. 

The appellant had this same property in the United 
States in World War I. There, it was released pursuant 
to Sec. 9(b)(3) 18 . 

Appellant actively resisted efforts by the Nazi govern¬ 
ment to transfer these funds to Germany. 14 It stands to 
reason that in so doing she acted in reliance on her past 
experience, in reliance on Sec. 9(b)(3) of the Trading 
with the Enemy Act. 

Such considerations have led to the rule of statutory 
construction, that there exists a presumption against re¬ 
peal of a right to sue once granted. 15 As the United States 
Supreme Court said in RCA v. Prudence : 16 *’• / 

“Ambiguities in statutory language should not be re- 


18 This fact does not appear from the record. But it can be in¬ 
ferred from facts that do appear, namely, that appellant acquired 
the property in 1912, that she resided in Germany during World 
War I, and that she had title of the property at the time of vesting. 

14 Appendix 22. 

- • - ;:-«/• • r.. - \ ' ' t - 1 

15 See Cummings v. Deutsche Bank, 300 US 115, 81 L. ed. 545, 
57 Sup. Ct. 359; 

Bryson v. Hines, 268 Fed. 290, 11 ALR 1438 
* 14 311 US 579,85 L. ed. 864, 61 Sup. CL SSL' l V • ~ 


*. f 4 


solved so as to imperil a^bstantial right vMch lias 
been granted”;;- \ V-** l 

Sec. 9(b)(3), interpreted as permanent legislation, has 
a salutory effect as shown in the case at bar i it induces 
American-born women to leave their funds safely in the 
United States, if they decide to marry a foreigner. The 


of Congress.* ^ v; ■ if* K - 


(5) Public Pomcrr. K - ' ^ ';\V»,jv 

It has been the public policy of the Congress to give a 


eigners. * 

Originally, by Act of If arch 2,1907,” Congress bad de- 
termined that American-born women who marry a. for- 

•• { ■ • * -v^** • , f •** ‘ ;r 'St, - * ' (' '* •: Tt>\* 

eigner would lose their American citizenship. .' The next 


years later, the public policy in regard to American-born 
women who had married foreigners was advanced to the 


Later ena< 


the position" of such women 


JUUKVA VAAVWVVMAVM¥W “T, VW * V* WI«VM| fT VMSVU 

further. 1 * - 3 ■ ■ - • , \ v ••:.* 4.7 

’•O .*. 0 * 'ft •’i ' » ‘ . k. ' • 4 .* T «« Kk 'V ■ uT’ *'’^ 1 »*■ " /‘iCM, 1' 1 ,r ,,V ' ■’ i* 

rm .it_*_1* ' 1 *1 'L li' » !■ W• 


materia, show a general legislative policy towar^ grant- 
ing a special status to.American women married to for- 
eigners. ’ This legislative policy was not peculiarly Te¬ 


rn pan 




— — w* • ¥ • 1 lURHyi I T, 

19 Acts of July S, 1930 (46 Stat. 864), March 3, 1931 (46 Stat. 


~ 4 v L'A . i *'**i - *'-■ * 7* »b . * W?’ ** ’!»■(* *. '^r»» 
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(6) The case of Mabkham y. Cabell. 

The recent decision of the United States Supreme Court 
in the case of Markham v. Cabell 20 is relied upon by both 
sides. It is necessary, therefore, to determine its true 
effect upon the question at bar. 

In the Cabell case, the Government took the stand that 
Congress, in adding Sec. 5(b) to the statute, impliedly re¬ 
pealed Sec. 9(a), which latter grants the right to sue for 
return, and that the plaintiff be further prevented from 
suit by the provision of Sec. 9(e) which latter forbids re¬ 
covery for a debt “unless it was owing to and owned by 
the claimant prior to October 6,1917. . . .”. 

The United States Supreme Court came to the conclu¬ 
sion that Sec. 9(a) was not abrogated and that Sec. 9(e) 
could no longer apply. 

Appellant relies on the opinion in as far as it upholds 
Sec. 9(a) and appellees in as far as it deletes Sec. 9(e). 

In deleting Sec. 9(e), the United States Supreme Court 
held that 

“. . . It would be a distortion to read Sec. 9(e), as if 
Congress in December 1941 decided that the statute of 
limitations applicable to World War I claims should 
likewise be applicable to World War II claims, . f 

• .. j \ 

and \ 

“application of Sec. 9(e) as the government suggests, 
would deprive Sec. 9(a) of all meaning.” 

The Court used three additional factors as criteria: the 
use of the word “associated”, the fact that “the time limi- 
tation points that way 22 and the rule that “the policy as - 
well as the letter of the law is a rule to decision. 22 

The entire reasoning of the United States Supreme 
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Court is intended to be a well-reasoned whole, all 'the cri¬ 
teria used being intended to complement each other. '' , 

Appellees want to take one of the five criteria used by 
the High Court—the fact that “the time limitation points 
that way”—out of its content and let it stand alone in 
application to Sec. 9(b)(3), thereby distorting the declared 
purpose of Congress,' < ..<■»’> r r . *' 

The principal pronouncements 6 ^ the cane| quoted- 

hereinafter, serve to indicate that Sec. 9(b)(3) is* still 
valid: ' ?;r mi. 

.• v■_,+ '.‘V>vT ■K'Llt'W .* 

“The process of interpretation also misses its high, 
function if a strict reading of a law results in the. v 
emasculation or deletion of a provision which a less 
literal reading would preserve*?/-/ - T ; 

and''-'* - rr '• > s. *i 

“The right to sue, explicitly grant& by 

should not be read out of the law unless it is clear *.•: 

that Congress by what it later did vdthdrewrits earHer 4 

Thus, appellant believes that the rules of statutory odn£ 
struction that have been applied in the case of Markham 
v. Cabell support her position. ’ ■ jV JiosiitF > 

(7) «£•• ■■ 

' .-v- ''L., w‘ *^*-*t‘* •- »’i it'.,- r- ■“ t >• ?. 'V-' 

r< ! f **.<* ft— j>*■...««■**,*' Tv} J'>•« < *i'f?•V'T' ***■' * 5 

It is concluded that the tenets of statutory construction 
as pronounced by this Court and the,United States Su¬ 
preme Court strongly favor an ;inte^^ 
the statutory command of Sec. 9(b)(3)r>of :the Trading 
with the Enemy Act is upheld for cases arising from World' 
Warn.- " ‘ ^ ^~ 

•s-, v .. «rW.. oHa..‘ 

B. ^^-^^i^^r^atiani 450 Sec^fk)^^ pf^the^ra^m^ 

, with the Enemy Act. ,I$$ 43t'4*ffd A 

- Sec. 39 of the Trading with the Enemy Act was ‘enacted > 
by the War Claims Act of 194S a (see Annex 4)y It pro- 

fhS \ ,89 03 H&'&srtfftC .vsiccmW? \ j 4' 

a 62 Stat 1246, 60 USCA App. Sec. 39. " | 
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vides that no property vested pursuant to the Trading 
with the Enemy Act after 1941 shall be returned to Ger¬ 
man nationals, and that no compensation shall be paid for 
any such property. 


Thus arises the question whether claimants who are 
otherwise entitled to payment under other Sections of the 
Act—like appellant under Sec. 9(b)(3)—should be pre- 
- eluded from such payments, or whether Section 9(b)(3) 
and Section 39 are to be read in conjunction. To put it in 
other words, the question at bar is whether Congress in 
enacting Section 39 has impliedly repealed Section 9(b) (3) 
of the Trading with the Enemy Act, or whether they are 
to be read together. 


The Court below held that Sec. 39 would preclude re¬ 
covery under Sec. 9(b)(3). Appellant believes the Court 
below to be in error. 

(1) The pbesumption against implied befeals. 

* * ■ 

It is a basic principle of statutory construction that 
subsequent legislation is not presumed to effectuate a 
repeal of the existing law in the absence of that expressed 
intent 

As the Court said in Riihclz v. March: 2 * 

“The intent of the legislature to impliedly repeal a 
statute by a latter must be dear and manifest” , 

In general, repeals by implication are not favored.** 

Sec. 9(b)(3) grants a right to sue to American-bom 
women who married Germans. Such women, by operation 


23 70 App. DC 283, 105 F. (2d) 937; see also: Wash. Gas Light 
v. Byrnes, 78 App. DC 107, 137 F. (2d) 547, affd. 321 US 489, 88 
L. ed. 883, 64 Sup. Ct 731. -V* ; 

» United States v. Noce, 268 US 613, 69 L. ed. 1116, 45 Sup. Ct 
'610; •' ; /.V, V .v>-; 

Safe Harbor v. FPC, 179 F. (2d) 179; 

District of Columbia v. Moyer, 68 App. DC 98, 93F. (2d) 527. ■ 

. ’ i **«r 
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of German law, acquired German citizenship. Sec. 39, if 
applied to them, would impliedly repeal the right to sue, 
once granted. / 

To speak in the words of Mr. Justice Douglas, as used 
in the Cabell case, the right to sue should not be read out 
of the law, unless Congress by what it later did, withdrew 
its earlier permission. f; 

- . ■ v. v »: • .*0. ‘ ^ \ • ■■t \ $- <Vv , \ 

To hold that Congress did so, can neither be supported 
by the legislative history, nor by a belief that such inter¬ 
pretation would be the only reasonable interpretation of 
the influence of Sec. 39 upon the rest of the Actl Such 
finding, however, would be necessary for implied repeal. 

It is possible only in cases of irrecondliable repugnancy .* 4 

(2) The rule that obigdtal act ahd ah amehdmeut abb 

TO BE BEAD TOGETHER. V ' V * V' 

■* As the United States Supreme Court said in Markham 

“. . . the normal assumption is that whereCongress 
amends only one section of a law, leaving another 
untouched, the two were designed to function as parts ; =*■" 
) 0 f awhole/* tSrr#/? i&A;/ ^ 

And as the Court said in United States y. Borden Coli ** ' : '■ 

: • v -7 Ti''‘*5** V ,JW,* yV 






-i/jK 

• l>r -. 

. I". ■ 


J L • 'it r * 

i », if * » 

••]•'/ V-. 


•' LI: 


VWhere there are two acts on the same subject, effect ; 
... should be given to both, if possible.’’..v v .*•' 

‘All judicial precedents are agreed on the ruler that * 1 
provision added to an Act by amendment is to be read to- 

_ . ■/& ' .Etqim. V&tfaO. > •"*; • 

State of Georgia v?Perina. Rrd; 824 US 489 , 89 L.;edi 051 ,' V 
65 Sup. Ct 716 , reh. den. 324 US 890 ; * ! - ? ■:£*. :>'• 

Eitholz v. March, 70 App. DC 288 , 106 F. ( 2 d) 987 ;^f f 1 
Nusbaum v. DC, 58 App. DC 47 , 24 P. ( 2 d) 622 . 

^o“ Supra, n. 1 . 2 ? . 9 ^ “Z'J £QS 4 «ts 3 .v ^ ;' v , ' L 

*•808 US 188 , 84 L. ed. 181 ^ 60 Sup. Ct 182 . 1 ^v, 

. .. v. rrzt. - ...v ~ ,X, r ,; rJj sti* 


, Sm{ *»* * r ’' 

, r i ■*' 'J*", * 
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gether with the other provisions of the Act, as if the 
act, as amended, had “been enacted originally, if at all pos¬ 
sible. 27 

Nor can the argument prevail that Sec. 39 would lose 
its meaning. Sec. 9(b)(3) grants the right to sue only to 
a small and limited class of Germans. 

As far as other Germans are concerned, the vestings pur¬ 
suant to the Trading with the Enemy Act are not con¬ 
fiscations but merely sequestrations of a temporary nature, 
subject to final disposition by Congress. 28 It follows that 
after the peremptory act of seizure or vesting, there needs 
to follow an act of final disposition. And, indeed, Congress 
has reserved for itself the task, right and duty, to make 
such final disposition in Sec. 12 of the Act. For the last 
paragraph of Sec. 12 provides in part as follows: 

“After the end of the war, any claim of any enemy or 
of an ally of enemy to any money or other property 
received and held by the Alien Property Custodian or 
deposited in the United States Treasury, shall be set¬ 
tled as Congress shall direct: • • *” 

The enactment of Sec. 39 of the Trading with the Enemy 
Act constitutes the exercise of the right retained by Con¬ 
gress in Sec. 12 of the Act. Thus, intending to make final 
disposition of the vested property, there is no reason or 
indication that Congress should have wanted to eliminate 
Sec. 9(b)(3) by implication, and since effect can be given 
to both the original and the amending act, accepted rules 


27 Markham v. Cabell, supra, n. 1 ; r • . .• 1' 

- r United States v. La Franca, 282 US 568, 75 L. ed. 661, 61 Sup. 

■CL 278; - / s', 1 ;•'? ; v'. . f/ 

Baxter V; McGee, 82 F. (2d) 696, cert den. 298 US 680, 80 L. 
ed. 1401, 56 Sup. Ct. 948. • \ v; : - •-*- *' V ‘ 

28 Woodson v. Deutsche Bank, 292 US 449, 78 L. ed. 1367, 64 

Sup. Ct 804^ .. ■ „ 

nr M . T* * - '“i f* "*.■<** 

•« . ’ *», i ’ * k ‘ j , . * • 1 . 

" U S » »> "* * ^ I, » '» ^ . , •, 





of construction demand tliat the older statute remain in 

force. 29 ' • \: 

■ i - ,. ■ . 

ZL'\' s-x! :: \v ; ;-!w ji? .-vy/ii’: v.-Lv?5x ’.ibrji 1 ,' . r. 

(3) Two Opposing Distbict Cotjbt Decisions^. ■ . 

' ' ♦ j. >a*j 'k.' *'*■**}' * '• ^ M ’ - * *r* # < . 

In two other cases, District Courts heretofore have con¬ 
strued Sec. 39 of the Trading with the Enemy Act so as 
to preclude recovery by Germans, even if other sections 
of the Act permit such recovery. K y -m. c. t "> i :~ • :>, • V # r.i 

In SchiU v. McGrath 80 the court based its opinion on the 
fact that witnesses in the congressional hearings that led 
-to the enactment of Sec. 39 had pointed out that Sec. 39, 
if enacted, would preclude Germans from recovery. In 
r Guessefddt v. McGrath 31 the same argument was used to 
interpret Sec. 39 of the Act | ’•* r’' : .~ : W, W-" 

It is quite correct that it was ; appellfmf’)3 counsel him¬ 
self who appeared before the Senate Sub-Committee testi¬ 
fying as to the effects of Bill 4044, if enacted, as he saw 
them 32 ; and it is equally as correct that he stated that by 
the enactment of Sec. 39 of the Trading with the Enemy 
Act certain classes of persons would be precluded from 
recovery, although they would be eligible for recovery 
u6t0rG such 6Tlfl6IlH6Tltt. + ? vy „ ; v J^ f . 

American-bom women and Sec. 9(b) (3) of the Act were 
not mentioned. But even if they had been mentioned,: the 
opinion of private counsel, expressed in a hearing before 
the Senate Sub-Committee is not acceptable evidence as to 
the legislative intent of Congress. >? 

J** State of Georgia v r Penna. RrcUsupra, n. 24 ;> • ~» f j * >; 

7” Young v. Territory of Hawaii, 132 F. (2d) -374.“'' ^\' ; - 


•r? ■'■Vi VfiV-r ViittT - : f. 

*« (SDNY) 89 F. Supp. 339. 


J*"-'.* V 
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> , * ‘Ti* w'er , ft *• , » - • r • * % *. v ^ t ^ *f-» i ^ 

m itt.,6 & &*7- 

**-V ' r 'ft J ' 

82 Hearing before a Subcommittee of the Committee on the'Ju¬ 
diciary, United States Senate, 80th Congress, 2nd Session *jnH; R. 
4044, p. 233 ff. ' .. •—> - •-■- •- ^ 
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As this Court said in Railroad Retirement Bd. v. Du- 
quesne 

“Individual opinion of witnesses at a hearing is of 
doubtful value in the interpretation of an act ’ 9 

The United States Supreme Court used even stronger 
language in its refusal to recognize such statements. In 
McCaugJm v. Hershey #4 , an opinion specifically referred to 
in the above-quoted Duquesne decision, Mr. Justice Stone 
said, speaking for the Court: 

“For reasons which need not be restated, such indi¬ 
vidual expressions are without weight in the interpre¬ 
tation of a statute.” See Duplex v. Deering, 254 US 
443, 474, 41 SCt 172, 65 Led 349.16 ALB 196; Lapina 
v. Williams 232 US 78, 90, 34 SCt 196, 58 Led 515; 
United States v. Trans-Missouri Freight Ass’n. 166 
US 290,318,17 SCt 540,41 Led. 1007. 

The individual expression discussed by the United States 
Supreme Court in the Hershey case was made by a Sena¬ 
tor; how much less can the expression of an opinion by 
private counsel be relied upon as interpreting the legis¬ 
lative intent 

In fact, this counsel appeared at the said hearing after 
only three days notice. He had no time for detailed con¬ 
sideration. Mature consideration given* to the matter 
particularly in the light of the case of Markham v. CabelP* 
has convinced the undersigned counsel that Sec. 39 must be 
read together with the remainder of the Act, and must be 
harmonized with its provisions. 

Moreover, irrefutable logic shows that the opinion then 
expressed by counsel cannot be held to have been explana¬ 
tory of the legislative intent It may well be supposed 

» 80 App. D. C. 119, 149 F. (2d) 607, affd. 826 US 446, 90 L. ed. 
192, 66 Sap. Ct. 288. ^ .. ; 

M (1981) 283 US 488, 493, 494, 75 L. ed. 1188, 61 Sup. Ct 610. f 

“ Supra, n. 1. ' . . 



21 


that most legislators could not possibly find the time to 
read such lengthy hearings, counsel's statement being on 
pages 233 ff. And if legislators did read the statement 
before voting on the bill, they may well have concluded 
that counsel's opinion was wrong and that the effects of 
the bill described by him would not be the real effects in 
law. 

Thus, the courts erred in the ScMll and Guessefeldt cases 
in interpreting the legislative intent on the basis of coun¬ 
sel's opinion expressed in a hearing. This error is all the 
more obvious since counsel did not even given his opinion 
as to the question at bar. 

(4) The Influence of the Citizenship of Appellant. 

Appellant has alleged to have both American and Ger¬ 
man citizenship. If, contrary to appellant's position, Sec. 
39 of the Trading with the Enemy Act impliedly repealed 
Sec. 9(b)(3), as far as Germans are concerned, then the 
question would arise whether appellant, appearing before 
an American Court, is to be treated as an American or as 
a German citizen, since the Act is silent about dual citizen¬ 
ship. 

The State Department has always taken the position 
that an American citizen, no matter whether he has any 
other citizenship, is entitled to protection as an American 
citizen. 8 * 

It is appellant's contention that a person with dual citi¬ 
zenship, one of which is American, will always be regarded 
and treated as an American citizen by the courts of the 
United States. 

The United States District Court for the District of 
Columbia said in Zander v. Claris 7 : 

36 See the case at Hackworth, International Law, m, p. 355. 

#T 80 F. Sapp. 453, remanded 85 App. DC 334,177 F. (2d) 649. 
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11 True, under German law, she became a citizen of 
Germany, but under our law she remained a citizen 
of the United States. Her rights should, therefore, 
be adjudicated on the assumption that she was a citizen 
of the United States. She is entitled to a determina¬ 
tion of her rights under the laws of the United States 
and not under the laws of Germany.” 

And this Court affirmed this concept in McGrath v. Zan¬ 
der 36 as follows: 

“The law of this country should govern the case, in¬ 
volving, as it does, the construction and application 
of an Act of Congress, concerning an American citizen 
in respect to property within the United States.” 

The only contrary opinion is contained in Miyuku Oki - 
hara v. Clark? 9 . Unfortunately, there are no arguable rea¬ 
sons given in this memorandum opinion. The result ap¬ 
pears contrary to logic. 

It is, therefore, contended that even if Sec. 39 of the 
Trading with the Enemy Act were to be interpreted as 
to impliedly repeal Sec. 9(b)(3) as to Germans, appellant 
still could avail herself of Sec. 9(b)(3) as an American 
citizen. 

As to the reasons in constitutional law leading to the 
same conclusion, see this brief, infra, p. 23 ff. 

(5) Conclusion. 

Appellant concludes that Sec. 39 did not impliedly repeal 
the consent to be sued as contained in Sec. 9(b)(3) of the 
Trading with the Enemy Act. And that, if it would have 
done so as to Germans, such implied repeal would not have 
worked against her, she being an American citizen. 


38 85 App. DC 334, 177 F. (2d) 649. 
89 71 F. Supp. 319. 
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n. 

The Claim Under Sec. 9(a) of the Trading 
With the Enemy Act. 

By Sec. 9(a) of the Trading with the Enemy Act, the 
Government has consented to be sued, provided 

(a) Plaintiff is not an enemy or ally of enemy, and 

(b) Plaintiff claims any interest, right or title in prop¬ 
erty seized by the Alien Property Custodian, 

provided notice of claim was duly filed. 

Appellant alleged below that she had duly filed a notice 
of claim, and also her claim of title in property seized by 
the Alien Property Custodian. The only question presented 
below was, therefore, whether appellant is “not an enemy 
or ally of enemy ,, . 

Pursuant to Sec. 2(a) of the Trading with the Enemy 
Act, “residents within the territory of any nation with 
which the United States is at war” are enemies. 

Appellant has alleged to be an American citizen. She 
has alleged that the vesting orders were promulgated in 
1947 and 1948. It is also alleged that she resided and still 
resides at Wuerzburg, Bavaria, and in the American 
occupation zone of Germany. 

Thus, the allegations of appellant show that both at 
the time of the institution of this suit and at the time of 
vesting, she has resided as an American citizen in territory 
permanently occupied by the United States Army. 

1.) The Protection of the Due Process Clause. 

• Appellant is an American citizen. It is axiomatic that 
the Fifth Amendment to the Constitution forbids the taking 
of property without just compensation. In this case, the 
domestic property of an American citizen has been seized 
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peremptorily and now the said citizen has been ruled by 
the court below to be ineligible to sue for return, although 
the peremptory seizure has been made a final confiscation. 

■While the Trading with the Enemy Act is legislation in 
exercise of the War Power 40 , it is now firmly established 
law that war does not abrogate our constitutional safe¬ 
guards. 41 

As the courts have held 42 , the constitutionality of seiz¬ 
ures under the Trading with the Enemy Act stands or 
falls with the availability of the right to sue for return 
as granted under Section 9(a) of the Act to persons pro¬ 
tected by the Due Process Clause. 

The United States Supreme Court said in Becker v. 
Cummings**: 

But in thus authorizing the seizure of property as a 
war measure, Congress did not attempt the confisca¬ 
tion of the property of citizens or alien friends. See 
Henkels v. Sutherland, supra, 271 U. S. 298, 301, 46 
S. Ct. 524, 70 L. Ed. 953, 51 A. L. B. 229. Instead by 
section 9 (a) it gave to the nonenemy owner the right 
to maintain a suit for the recovery of the seized prop¬ 
erty . . . The seizure and detention which the statute 
commands and the denial of any remedy except that 
afforded by section 9 (a) would be of doubtful consti- 


40 Stoehr v. Wallace, 265 U. S. 239, 66 L. ed. 604, 41 Sup. Ct 293, 
see also XI Law & Cont Problems 76. 

" United States v. Cohen Grocery, 265 U S. 81, 65 L. ed. 616, 41 
Sup. Ct 298; 

Hamilton v. Kentucky, 261 U. S. 146, 64 L. ed. 194, 40 Sup. 
Ct 106; 

Willson v. McDonnell, 49 App. D. C. 280, 266 Fed. 432, error 
dismissed (1921), 267 U. S. 666, 66 L. ed. 424, 42 Sup. Ct 46. - 

" Becker v. Cummings, 296 U. S. 74, 80 L. ed. 64, 66 Sup. Ct 15; 
\ Stoehr v. Wallace, supra n. 40; 

Central v. Garvan, 264 U. S. 564, 66 L. ed. 403, 41 Sup. Ct 214; 
Standard Oil v. Markham, 57 F. Supp. 332. 

» . • . *, ■ -t. / . , 4 

"See n. 42. 




25 


tutionality if the remedy given were inadequate to 
secure to the nonenemy owner either the return of his 
property or compensation for it 

and in Eenkels v. Sutherland 44 : 

With enemy-owned property seized by the Custodian, 
it has been held, the United States may deal as it sees 
fit, . . . but it has no such latitude in respect of the 
property of an American citizen. 

and in TJebersee Finanz-Korporation v. Markham 45 this 
Court, speaking through Mr. Chief Judge Groner, said as 
to the denial of a right to sue under section 9(a): 

To avoid conflict with the constitutional prohibition 
against the taking of property of friendly aliens with¬ 
out just compensation, which such a construction would 
raise, . . . 

Against the basic proposition that an American citizen 
is protected by the Due Process Clause, the argument has 
been made that appellant may be an American citizen, but 
that she also is an “enemy”, and that enemies are not 
entitled to the protection of the Due Process Clause. Such 
an argument fails to take account of the difference between 
the meaning of the term “enemy” as understood by com¬ 
mon usage, common law and the Constitution alike, on one 
side, and the definition of the term, contained in the Trad¬ 
ing with the Enemy Act “for the purpose of such trading 
and such Act”, on the other side. There is a wide gulf 
between the two meanings of the term. 

Mr. Justice Cardozo explained the difference in Techt 
v. Hughes* as follows: 

“The Trading with the Enemy Act (40 Stat. at L. 
chap. 106, p. 411) did not invest them with a different 

“ 271 U. S. 298, 70 L. ed. 958, 46 Sup. Ct 524. 

45 81 App. D. C. 284, 158 F. (2d) 818, afiTd. Clark v. TJebersee 
Finanz-Korporation, 882 U. S. 480, 92 L. ed. 88, 68 Sup. Ct. 174. 

“ (1920) 229 N. Y. 222,128 N. E. 185,11 A. L. R. 166. 
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status. Its definition of an enemy was “for the pur¬ 
poses of snch trading and of this act,” and for no 
other. Trade was prohibited with anyone resident 
within the hostile territory, even though a citizen of 
the United States, and with snch other persons, wher¬ 
ever resident, if subjects of the hostile nation, as might 
be brought within the term “enemy” by proclamation 
of the President. The prohibition in its main features 
is in line with the restrictions which would have been 
imposed in default of any statute. ...” 

“Trade in aid of the enemy’s resources, since it tends 
to prolong the combat, is illegal for everyone within 
our jurisdiction, whether enemy or friend. The Hoop, 
1 C. Rob. 196; Griswold v. Waddington, 16 Johns. 438; 
Porter v. Freudenberg (1915) 1 K. B. 857, 868, 5 B. 
R. C. 548 (1915) W. N. 43, 884 L. J. K. B. N. S. 1001, 
112 L. T. N. S. 313, 31 Times L. R. 162, 59 Sol. Jo. 216, 
20 Com. Cas. 189, Ann. Cas. 1917 C, 215; Kershaw v. 
Kelsey, supra; 2 Westlake, International Law, >51. The 

S rohibition does not run against the alien as an ind¬ 
ent of the disabilities of alienage. It runs against 
citizen and alien, as an incident of the necessities of 
war. The sovereign will not permit its military opera¬ 
tions to be hampered by those whom it controls. Much 
of the obscurity which surrounds the rights of aliens 
has its origin in this confusion of diverse subjects. 
Disabilities are confounded with prohibition; the in¬ 
cidents of alienage with incidents that are common to 
alienage and citizenship. Sometimes we are told in 
loose and sweeping terms that there may be no trade 
with alien enemies. The statement is inaccurate (27 
Yale L. J. 105), for commercial domicil, and not alien¬ 
age, determines the enemy character of commerce 
(Hall, International Law, supra, at page 526, and cases 
there cited). Then, to supply the needed correction, a 
new definition of alien enemies is put forward for the 
purpose of the rule, and finally what is a definition for 
one purpose is erroneously assumed to be a definition 
for all others. 

The truth is that the right to trade, since it does not 
follow lines of citizenship, should not be formulated 
in terms of alienage. If a citizen of the United States 
does business in a hostile territory, trade is prohibited 
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with him as much as with an alien. The Peterhoff, 
5 Wall. 28, 18 L. ed. 564. To bring him within the 
compass of a rule imperfectly stated at the outset, he 
is sometimes characterized by courts as an alien enemy 
himself. Porter v. Freudenberg (1915) 1 K. B. 857, 
5 B. R. C. 548 (1915) W. N. 43, 84 L. J. K. B. N. S. 
1001,112 L. T. N. S. 313, 31 Times L. R. 162, 59 Sol. Jo. 
216, 20 Com. Cas. 189, Ann. Cas. 1917 C, 215. In 
reality, of course, he is not an alien, either enemy or 
friend. What is meant is that trade with him is as 
unlawful as if he were an alien enemy. But, plainly, 
the statute of New York does not speak of alien friends 
in this special and unnatural sense. There was no 
thought of taking from our own citizens the right . . .” 

This statement of the law by Mr. Justice Cardozo, ar¬ 
rived at after a thorough scrutiny of judicial precedents 
and statutes in pari materia shows suscinctly that the defi¬ 
nition of “enemy” as used in the Trading with the Enemy 
Act is not the same definition that must be applied if we 
try to determine whether a person is a friend or an enemy 
under the purview of the Constitution.—The same conclu¬ 
sion is reached by a scrutiny of the legal construction 
behind the rule of Constitutional Law that the property 
of enemies within this country is not protected by the Due 
Process Clause. Basically, the protection of the Due Process 
Clause extends to all persons, whether citizens or not 47 . 
The rule that enemies are not entitled to the protection of 
this Clause in regard to their property 48 , but that they 
are entitled to its protection in regard to their persons 49 , 

47 Home Insurance v. Dick, 281 U. S. 397, 74 L. ed. 926, 50 Sup. 
Ct 338; see Russian Fleet v. United States, 282 U. S. 481, 75 L. ed. 
473, 51 Sup. Ct. 229. For reasons see Yick Wo v. Hopkins, 118 
U. S. 356, 30 L. ed. 220, 6 Sup. Ct. 1064. 

44 United States v. Chemical Foundation, 272 U. S. 1, 71 L. ed. 
131, 47 Sup. Ct 1; 

Henkels v. Miller, 271 U. S. 298, 70 L. ed. 953, 46 Sup. Ct 524. 

49 Yamashita case, 327 U. S. 1, 90 L. ed. 499, 66 Sup. Ct 340. 
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is significant For the protection of property is subject to 
waiver or estoppel 80 while the protection of the person can 
neither be waived nor be affected by estoppel a V An enemy 
is intent upon the destruction of the life and property of 
his adversaries. The actions of his government are im¬ 
puted to him. Thus, the conduct of an enemy, L e. an 
enemy national, is inconsistent with the assertion of the 
right of protection of property. But there is surely no 
reason nor cause to assume, without more, that an Ameri¬ 
can citizen residing in Germany has waived his rights or 
is estopped from asserting them merely because of his 
foreign residence. 8 * 

The proposition that Congress by enactment of Section 
2(a) of the Trading with the Enemy Act have caused ap¬ 
pellant to be an enemy under the Constitution, is untenable. 
For Congress has not the power to legislate as to who is 
and who is not protected by the Constitution. 8 * Nor, in- 


50 Wall v. Parrot, 244 U. S. 407, 61 L. ed. 1229, 37 Sup. Ct 609. 
Shepard v. Barron, 194 XJ. S. 563, 48 L. ed. 1115, 24 Sup. Ct. 787. 
Watkins v. Fly, 136 F. (2d) 578; Bartlett v. Elliott, 30 F. (2d) 700, 
aflFd. 40 F. (2d) 351. And see 11 Am. Jur. p. 765 and 16 C. J. S. p. 
182. 

81 Ex parte Quinn, 317 U. S. 1, 87 L. ed. 3, 63 Sup. Ct. 21. 

83 By operation of the statute of limitations contained in Sec. 33 
of the Act, together with the impecunious situation of appellant, the 
latter caused by the seizure, appellant would be effectively deprived 
of her property without any compensation. 

Senate Report 920 on H. R. 4571 (79th Cong. 2d Sess.) states 
on p. 4: •. i-.. 

The committee also believe that no American citizens who have 
in fact retained their citizenship, overcoming all presumptions 
of its loss by virtue'of residence abroad, should be prevented 
from regaining their property solely because of their having 
remained abroad. 

“Fairbanks v. United States, 181 U. S. 283, 45 L. ed. 862, 21 
Sup. Ct. 648; 16 C. J. S. Sec. 115(b). As said in Mac Allen v. Com¬ 
monwealth, 279 U. S. 620, 73 L. ed. 874,49 Sup. Ct 432: 'mat 
cannot be done directly because of constitutional restrictions cannot 
be accomplished indirectly by legislation which accomplishes the 
same result” - - 
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deed, had Congress any snch intention. The legislative 
histories of the Trading with the Enemy Act and its amend¬ 
ments show clearly that Congress was apprehensive lest 
the property of citizens be confiscated nnder the Act and 
expressed its contrary intent over and over again. 64 

Thus, it is an inescapable conclusion that seizures of 
domestic property belonging to American citizens would 
be unconstitutional if they would not have at their dis¬ 
posal the right to sue for return of such property. 66 This 
conclusion is shared by the United States Senate 66 , the 

Justice Department 67 , and by recent decisions 68 . 

T ■ >r 

84 55 Congr. Rec. 4979. 

(1941) 87 Congr. Rec. 9859-9863. 

(1946) Senate Report 920 on H. R. 4571, 79th Cong., 2nd 

Session, p. 4. 

89 Same result: Sommerich in XI Law & Cont. Problems 152. 
Littauer in 52 Yale 739 (757). 

\ - • ■* * * ' Jr * 

r ‘ ‘ ~ ■ ... 

84 Only in recent days, speaking of just such women as. appellant, 
the Senate Judiciary Committee said in its Report No. 2097 on Bill 
S. 1292, 81st Congress, 2nd Session, (Adopted by the Senate): 

The position of the government with respect to the recovery 
upon war-damage claims is in no way affected, or the property 
with which the proposed legislation is concerned is not prop¬ 
erty belonging to enemy aliens but is property of loyal Amer¬ 
ican citizens, and its use to settle war claims would thus con¬ 
travene the spirit of the due process provision of the Constitu¬ 
tion of the United States. 

87 J. W. Cutler, Associate General Counsel to the Alien Property 
Custodian in Hearings on H. R. 4840 of the House Committee on 
the Judiciary, 78th Congr. 2d Sess., p. 5: 

We couldn’t requisition property and refuse to give it back 
to an American citizen unless he is a cloak. 

88 Kaku Nagano v. Clark, 88 F. Supp. 897, 900: 

A naturalized American citizen in the position of plaintiff 
herein might have had constitutional protection against the 
sweeping definition of ’enemy’ under the act. 

Josephberg v. Markham, 152 F. (2d) 644, 649: 

We are bound to construe the term ’resident* in so far as rea- 
i' sonably possible in a way to avoid either invalidating the 
statute and orders on constitutional grounds or raising a seri¬ 
ous doubt as to their constitutionality. 
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2.) The Consequence of the Protection of the Due Process 
Clause for the Appellant. 

As pointed out before, seizures of domestic property 
belonging to American citizens are constitutional as long 
as the owners bave a right to sue for return. 58 * Nor would 
it be justified to say that appellant would have to return 
to this country in order to avail herself of her constitu¬ 
tional rights. Such a requirement can not be found in con¬ 
stitutional law and the particular case at bar shows the 
injustice of such contention, for as long as the appellant 
has not obtained return of the funds here in question, she 
is financially destitute and, therefore, unable to return to 
this country. Thus, by the imposition of such a condition, 
the appellant would be finally deprived of her property by 
the seizure itself. 

The courts of this country have imposed the duty upon 
themselves to adopt that interpretation of a statute which 
would preserve its constitutionality 59 . The Court below 
had the choice between a statutory construction preserving 
the constitutionality of the Act and the construction deny¬ 
ing appellant relief and thereby endangering the constitu¬ 
tionality of the Act The Court below chose the latter alter¬ 
native. That was error. 

The first and simplest way of construing the statute so 
as to preserve its constitutionality would have been, and 
is, a ruling that for purposes of the Trading with the 
Enemy Act, and only in as far as American citizens arc? 
concerned, termination of the war means final termination 


584 Salvoni v. Pilson, — App. D. C. — (Case No. 10282, decided 
March 20, 1950, not officially reported yet), 181 F. (2d) 615. 

69 Uebersee Finanz-Korporation v. Markham, supra n. 45; 

Yu Cong Eng v. Trinidad, 271 U. S. 500, 70 L. ed. 1059* 46 
Sup. Ct. 619. 



of hostilities® 0 . Besides preserving the constitutionality 
of the Act thereby, such ruling would be additionally sup¬ 
ported by the legislative purpose in seizing domestic prop¬ 
erty of American citizens resident in enemy territory. For, 
while as to enemy nationals, the purposes of the seizure 
are the desire to deprive the enemy of the use of such 
funds, to use the funds in the prosecution of the war 
against the enemy and for purposes of reparations, the 
purpose of the seizure as to American citizens is only to 
prevent the enemy from getting hold of these funds and 
to preserve the funds for the American citizen. As the 
Deputy Assistant Secretary of State, W. L. Thorps, stated 
in Hearings before the House Committee on the Judiciary® 1 : 

‘‘You will recall that properties belonging to Ameri¬ 
cans or friendly foreign nationals were vested only 
for protective reasons. 11 

The Court below by so ruling would in no way have 
endangered the basic proposition that the war ends only 
by proclamation® 2 , for the courts have found in various 
other instances that for specific purposes the term “end 
of the war 11 may mean “end of hostilities 11 ® 8 . 


60 The suggested difference in definition between aliens and friends 
would be justified, because the ‘enemy’ status of the American citi¬ 
zen is caused merely by the facts that crossing of the lines would 
be necessary to trade with him, and that he is physically in the 
power of the enemy who could force him to transfer his funds to 
him. With the permanent termination of hostilities, these causes 
have disappeared. If it further be considered that vesting of such 
property was felt to be ‘for the protection of the citizen’, the sug¬ 
gested definition and differentiation from aliens appears justified. 

61 Hearings before the House Committee on the Judiciary on Bill 
H. R. 3750 (79th Cong., 1st Sess.) p. 32. 

62 Frabutt v. New York C. & St L. Rrd., 84 F. Supp. 460. 

68 Rupp v. Donn, 158 Fla. 541, 29 So. (2d) 441, 445; 

State ex rel Sullens v. Littleton, 150 Ohio St 418, 83 N. E. 

. .(2d) 67 J y y„ .• . ..■■■■ 

Michael v. Hazelcorn, 187 Misc. 954, 65 N. Y. S. (2d) 387; 
Victory v. Railroad Comm., 207 S .W. (2d) 210, 216 ; 

Lincoln v. Harvey, 191 S. W. (2d) 764. 
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The Court below could further have found that the appel¬ 
lant was not residing in “enemy territory” at the time of 
vesting or any time thereafter, or at the time of the insti¬ 
tution of the suit, which would automatically have removed 
the threat of unconstitutionality. This concept is further 
expounded hereinafter. 

3.) Bavaria No Longer Was Enemy Territory at the 
Time of Vesting. 

Before entering into the argument on this point, appel¬ 
lant wants to point out that the fact that Bavaria no 
longer is enemy territory, is helpful to an American citizen, 
but in no way affects the enemy status of a German. 

As said in United States v. Rice**, enemy territory in¬ 
cludes all territory in the possession of the enemy, as long 
as he continues to occupy it. 

The legislative reasons for determining that all residents 
of enemy territory are to be enemies supports this position. 
In the Common Law, the enemy character attached to 
citizens residing in enemy territory, because trading with 
them would have required crossing of the lines. Later, 
it was felt that the enemy government must be prevented 
from utilizing funds of persons under its jurisdiction in 
the prosecution of the war". In modem times, the desire 
to use enemy funds against him was added**. And finally, 
enemy funds were also taken to provide for reparations.” 


M 4 Wheat 246, 4 L. ed. 562. 

65 Banco Mexicano v. Deutsche Bank, 53 App. D. C. 266, 289 Fed. 
924, affd. 263 US 591, 68 L. ed. 465, 44 Sup. Ct 209; 

Koehler v. Clark, 170 F. (2d) 779. / •>. . - . 

«• Application of APC of US 60 N. Y. S. (2d) 897, 27 App. Diy. 
732.. ; V., . v • > r . • 7 * 4 •= 

• T See The War Claims Act, Public Law 896, 80th Congress, 2nd 
Session, 62 Stat 1240. ' ~ 7 
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All of these reasons with the exception of the last one, 
become purposeless with subjugation and complete and 
permanent occupation of the territory of the enemy. The 
last reason, however, namely use for reparations, is not 
intended for American citizens .® 8 

Essentially the same position was taken by the United 
States Supreme Court®*. American Jurisprudence ex¬ 
presses it as follows : 70 

“As a necessary consequence of occupation of enemy 
territory, the practical relations of its people to their 
former government are for the time, severed and dis¬ 
solved.’’ 

Directly in point is the case of United States v. AUe- 
gJtieny 71 . In that case the question came up whether a citi¬ 
zen is still an enemy when the place of his residence is 
occupied by the United States Army. The affirmative de¬ 
cision was based on two grounds: 

(a) that the state wherein the residence was located 
was still enemy controlled, and 

(b) that the fortunes of war may bring about a 
change-over of the territory into enemy hands. 

The very reasoning there used shows that in the case 
here at bar Wuerzburg has ceased to be enemy territory. 
The whole state was and is under United States control 
and, hostilities being terminated, there is no danger that 
the territory may change hands again. Permanent occu¬ 
pation thus deprives territory of its enemy character. An 
argzementnm e contrario based on the decision of the United 
States Supreme Court in the case of United States v. 


•* See supra n. 61. 


80 Dow v. Johnson, 100 US 168, 25 L. ed. 682; 

Leitensdorfer v. Webb, 61 US 176, 20 How 176,16 L. ed. 891. 

70 56 Am. Jur. p. 294. 


71 P. Case No. 14429, 2 Pittsb. (Pa.) 487. 
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Cooke 72 results in tlie unescapable conclusion that perma¬ 
nent occupation deprives territory of its enemy character. 

4.) American citizens can divest themselves of enemy 
Taint. 

Admittedly, appellant was an enemy for purposes of 
the Trading with the Enemy Act before her residence was 
permanently occupied by American forces. Did she lose 
her enemy status when her place of residence was no longer 
enemy territory? 

As will be shown hereinafter, an American citizen who 
is an enemy merely by residence in enemy territory, would 
lose his enemy status by removing himself from enemy 
territory. By the same token, an American citizen who 
is an enemy merely by residence in enemy territory, loses 
his enemy taint when the territory of her residence ceases 
to be enemy territory. 

In 1918, that is before any such provisions were written 
into the law, the State Department informed foreign rep¬ 
resentatives that persons whose enemy status hlfd changed 
since the property was taken over, by reason of their leav¬ 
ing enemy territory or because the enemy withdrew his 
armed forces from the place of their residence, would ob¬ 
tain restitution 73 . The Alien Property Custodian in his 
report for 1918 took the same position 74 . He reported as 
an important construction: 

. . . that a claim may be filed in cases where the enemy 
character of a claimant has been altered by change 
of residence, as for instance, in the case of Americans 

72 69 US 258, 2 Wall 258, 17 L. ed. 866. 

78 Hackworth, Digest of International Law, VI, p. 206. 

Report of Alien Property Custodian for the year of 1918, Chap¬ 
ter XIV; (See also: 

Hackworth, supra, VI p. 217) See also: 

The APC Report for 1919, p. 237-238. 
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residing in Germany or citizens of France and Belginm 
in enemy-occupied portions of such countries at the 
time their property was taken, but who subsequently 
returned to the United States, or again became resi¬ 
dents of allied territory, as the case may be. 

This position is in accord with both the Common Law 75 
and the decisions of the United States Supreme Court on 
the question. The Court said in *‘the Venus” : 7 * 

But this national character which a man acquires by 
residence may be thrown off at pleasure, by a return 
to his country, or even by turning his back on the 
country in which he has resided, on his way to an¬ 
other. To use the language of Sir W. Scott, it is an 
adventitious character gained by residence. It no 
longer adheres to the party from the moment he puts 
himself in motion, bona fide, to quit the country sine 
animo revertendi. 3 Rob. 17,12, “The Indian Chief ,, . 

The position of the Alien Property Custodian seems 
to have changed 77 since the Supreme Court decided the 
case of the Swiss Insurance Co. v. Miller™ in 1925. In 
that case, the United States Supreme Court held that a 
corporation that had become an enemy by doing business 
in enemy territory, could not shed that taint by its own 
act, because “the withdrawal from business in Germany 
might well involve a transfer of something of value from 
the plaintiff to enemy citizens or subjects and strengthen 
the enemy resources 7 ’. This reason does not and cannot 
apply to the situation at bar. Nor is enemy taint by doing 


70 See Lord Stowell, as quoted in StadtmiceUer v. Miller, 11 F. 
(2d) 732, 736, 45 ALR 895, and Sir Walter Scott, as quoted, in 
"The Venus”, infra, n. 52. 

76 8 Cranch 253,12 US 116, 3 L. ed. 553. See also 

United States v. Guillem, 52 US 47, 11 How 47, 13 L. ed. 599, 
also Wheaton's Life of Pinkney, 245 ff. 

77 See HR 3750 Hearings 79th Congress, 1st Session, Sept. 12, 
1945, Serial No. 7, p. 7. 

78 267 US 42, 69 L. ed. 604, 45 Sup. Ct. 213. 
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business in enemy territory an “adventitious character” 
like mere residence. Thus, the Siviss Insurance case has 
no bearing on the problem. 

In fact, the Circuit Court of Appeals for the Second 
Circuit so held. In 1926, that court decided the case of 
Stadimueller v. Miller, 19 wherein the Court referred in 
apparent approval to Lord Stowells words that “the char¬ 
acter that is gained by residence ceases by non-residence 
That an “enemy” can change his status subsequently to 
become a friend is also recognized by Mr. Justice Learned 
Hand in Kohn v. 

Identically the same position was taken by the Legis¬ 
lature when the Act and its amendments were enacted, 
and by the government representatives testifying before 
committees. 81 

It has been held that an enemy does not lose his enemy 
taint even by the termination of the war, in as far as 
seizures of the Alien Property Custodian prior thereto 
are concerned. However, as shown hereinabove, a person 
who is an enemy merely by residence can lose the “adven¬ 
titious” enemy character. 

Governing is the question whether a person was an 
enemy at the time the vesting orders were issued. 8 * This 
question is to be answered in the negative. 

” 11 F. (2d) 732, 736. 

80 265 Fed. 253. 

81 Assistant Attorney General Warren in Hearings before the 
Subcommittee of the Senate Committee on Commerce, on Bill H. R. 
4960 (65th Cong. 1st Sess.) (1917) p. 148: 

. . . the case where an American citizen was resident in Ger¬ 
many . . ., because the moment he moved out of Germany 
he became a United States citizen and came within the general 

- provisions of section 9. 

See also: 55 Congr. Rec. 4846, 4850, 4979. - 

82 Guessefeldt v. McGrath, 89 F. Supp. 344, 346. 
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5. ) The Influence of Dual Nationality. 

Admittedly, appellant holds both German and American 
citizenship, the latter by birth, the former by marriage. 

Appellant appears before an American Court She has 
alleged to be an American citizen. For the purposes of 
this proceeding, this allegation is admitted. Her American 
citizenship rests on American law. Her German citizen¬ 
ship is attached by a foreign law to the act of marriage 
that took place in Cleveland, Ohio. It is in the first place 
American Law that is to be considered by American Courts 
as to her citizenship. She is entitled to be treated as an 
American citizen. Appellant refers to the argument made 
as to this question hereinbefore under I, B(4)“. 

6. ) The Effect of Sec. 39 on the Claim Under Sec. 9(a) 

of the Trading with the Enemy Act. 

Appellant contends and has shown that she qualifies for 
relief under Sec. 9(a) of the Trading with the Enemy Act. 
The Court below held that Sec. 39 of the same act precludes 
her from recovery. It is submitted that its conclusion is 
erroneous for the same reasons as set forth in detail here¬ 
inbefore under I B(1-5) M . In short: 

(a) the presunaption against implied repeals, and 

(b) the rule that the original and the amendatory 
act are to be read together 

lead to interpretation harmonizing Sec. 9(a) with Sec. 39 
of the Trading with the Enemy Act. 

If we assume that without the enactment of Section 39 
of the Trading with the Enemy Act, Section 9(a) would 
have given relief to appellant as an American citizen, it 
would be impossible to follow the interpretation of the 
Court below that Section 39 precludes appellant from 

88 This brief p. 21 f. 

84 This brief pp. 15-22. 
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relief, for thereby the court would interpret the amend¬ 
ment so as to make the entire Act unconstitutional. 88 That, 
however, the courts will not do since they are governed 
by the rule that a statute will be interpreted so as to be 
constitutional, if at all possible. 88 

7.) The Allegation That Appellant Is No Enemy or Ally 
of Enemy. 

For this claim, in as far as it brought under Sec. 9(a) 
of the Trading with the Enemy Act, it is a necessary 
jurisdictional allegation that appellant be not an enemy or 
ally of enemy. 

The court below has found this allegation lacking, with¬ 
out, however, affording the appellant an opportunity to 
amend his pleadings. 

Whether or not a person is an enemy or ally of enemy 
is a conclusion of law. Sec. 2(a)- of the Trading with the 
Enemy Act contains the definitions of the terms. Appel¬ 
lant has alleged every fact used in this statutory definition. 
She has alleged: 

(a) That she is a citizen of the United States, 

(b) that she is and has been a resident of Wuerz¬ 
burg, Bavaria, American zone of occupation, Germany. 

Thus, she has alleged the factors that make her a person 
not an enemy or ally of enemy pursuant to the definitions 
contained in Sec. 2(a) of the Trading with the Enemy Act. 

It is not necessary that the complaint uses the language 
of the statute. Nothing is required but the substance of 
what is necessary to be stated. 87 


85 See II 1 and 2 of this brief. 

88 Because of the mandatory rule set out in II (2) of this brief. 
87 McNitt v. Turner, 83 U. S. 362,16 Wall 362, 21 L. ed. 341. 
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8.) Conclusion. 

It is concluded that appellant was no longer an enemy 
for purposes of the Trading with the Enemy Act when 
her property was seized and that she was no such enemy at 
the time when she instituted this action. Her allegations 
qualify her for return under Sec. 9(a) of the Trading with 
the Enemy Act. 

m. 

The Effect of Public Resolution 53. 

In the proceedings below, appellees contended that Pub¬ 
lic Resolution 53, 73rd Congress 88 affirmatively prohibit 
return to all citizens of Germany. While the court below 
did not mention this defense in its memorandum opinion, 
appellant nevertheless anticipates that the defense may be 
brought again. 

By Public Resolution 53, Congress forbade further re¬ 
turns under the Trading with the Enemy Act, as amended, 
to Germany and German citizens after W r orld War I, be¬ 
cause Germany was delinquent in reparation payments. 

Public Resolution 53 was intended to apply only to 
moneys which were in the hands of the United States 
Treasury at the time when the resolution was passed, i. e. 
in June 1934. This is clearly evident from both the Senate 89 
and House 90 Reports. 

Moreover, Representative Cooper, of Tennessee, made 
the following statement on the floor of the House on behalf 
of the Committee reporting the bill : 91 

88 48 Stat. 1267. 

89 What became known as Public Resolution 68 had been intro¬ 
duced in the Senate as SJR 135. (See Congr. Record, 73rd Con¬ 
gress, 2nd Session, p. 12455), Senate Report No. 1376. 

1 90 What became known as Public Resolution 53 had been intro¬ 

duced in the House as HJR 365. (See Congr. Record cited supra.} 

I n. 89) House Report No. 1924. 

91 Congr. Record, 73rd Congress, 2nd Session, p. 12251. 

i 

i 
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* ‘ The gentleman is correct. This resolntion has passed 
the Honse nnanimonsly. It simply provides that in 
the case certain funds which are now held in the Treas¬ 
ury Department, (emphasis supplied) where German 
nationals, growing out of the War Claims Act, are 
entitled to payment of these funds, and at the same 
time certain Am erican nationals are entitled to certain 
payments from the German Government or other na¬ 
tionals, this simply gives the Secretary of the Treasury 
the authority to hold these funds due other nationals 
until they make some provision for the payment of 
our nationals.” 

The statement by Representative COOPEE in presenting 
the bill dispells any possible doubt as to the legislative 
intent, in that he clearly states that the funds to be frozen 
are to be those NOW in the hands of the Treasury, i. e. 
■ in 1934. 


IV. 

CONCLUSION 


Appellant feels that she is entitled to return of her seized 
property both under Sec. 9(b)(3) and Sec. 9(a) of the 
Trading with the Enemy Act. 

Appellant submits that this Court should reverse the 
decision of the court below and direct the District Court 
to vacate and set aside its order granting summary judg¬ 
ment to the appellees and direct the District Court to deny 
appellees’ motion to dismiss or for summary judgment 

Respectfully submitted 

Geobge Emc Rosden . 

1025 Vermont Ave. N. W. 
r ..Washington 5, D. C. 

Attorney for Appellant. 
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STATUTES INVOLVED 


Annex 1 

Section 9(b)(3) of the Trading with the Enemy Act, as 
amended, (50 USCA App. 9): 

(b) “In respect of all money or other property 
conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Cnstodian or seized by him here¬ 
under and held by him or by the Treasurer of the 
United States, if the President shall determine that 
the owner thereof at the time such money or other 
property was required to be so conveyed^ transferred, 
assigned, delivered, or paid to the Alien Property 
Custodian or at the time when it was voluntarily de¬ 
livered to him or was seized by him, was— 

( 1 ) • • • 

( 2 ) .... 

(3) A woman who at the time of her marriage 
was a citizen of the United States, and who prior 
to April 6, 1917, intermarried with a subject or citi¬ 
zen of Germany or Austria-Hungary, and that the 
money or other property concerned, was not acquired 
by such woman, either directly or indirectly, from 
any subject or citizen of Germany or Austria-Hungary 
subsequent to January 1, 1917; or who was a daughter 
of a resident citizen of the United States and herself 
a resident or former resident thereof, or the minor 
daughter or daughters of such woman, she being de¬ 
ceased.” 


Annex 2 

Section 9(a) of the Trading with the Enemy Act, as 
amended, (50 USCA App. 9): 


9(a) “Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money 
or other property which may have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United States, 
or to whom any debt may be owing from an enemy 
or ally of enemy whose property or any part thereof 
shall have been conveyed, transferred, assigned, de- 
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livered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said 
Custodian a notice of his claim under oath and in 
such form and containing such particulars as the said 
Custodian shall require; and the President, if applica¬ 
tion is made therefor by the claimant, may order the 
payment, conveyance, transfer, assignment, or deliv¬ 
ery to said claimant of the money or other property 
so held by the Alien Property Custodian or by the 
Treasurer of the United States, or of the interest 
therein to which the President shall determine said 
claimant is entitled: Provided, That no such order 
by the President shall bar any person from the prose¬ 
cution of any suit at law or in equity against the claim¬ 
ant to establish any right, title, or interest which he 
may have in such money or other property. If the 
President shall not so order within sixty days after 
the filing of such application or if the claimant shall 
have filed the notice as above required and shall have 
made no application to the President, said claimant 
may institute a suit in equity in the Supreme Court 
of the District of Columbia or in the district court 
of the United States for the district in which such 
claimant resides, or, if a corporation, where it has its 
principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party de¬ 
fendant), to establish the interest, right, title, or debt 
so claimed, and if so established the court shall order 
the payment, conveyance, transfer, assignment, or de¬ 
livery to said claimant of the money or other prop¬ 
erty so held by the Alien Property Custodian or by 
the Treasurer of the United States or the interest 
therein to which the court shall determine said claim¬ 
ant is entitled. If suit shall be so instituted, then 
such money or property shall be retained in the cus¬ 
tody of the Alien Property Custodian, or in the Treas¬ 
ury of the United States, as provided in this Ant, and 
until any final judgment or decree which shall be en¬ 
tered in favor of the claimant shall be fully satisfied 
by payment or conveyance, transfer, assignment, or de¬ 
livery by the defendant, or by the Alien Property Cus¬ 
todian, or Treasurer of the United States on order 
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of the court, or until final judgment or decree shall 
be entered against the claimant or suit otherwise ter¬ 
minated/ y 


Annex 3 

Section 2(a) of the Trading with the Enemy Act, as 
amended, (50 USCA App. 2): 

“The word “enemy”, as used herein, shall be 
deemed to mean, for the purpose, of such trading and 
of this Act— 

(a) Any individual, partnership, or other body 
of individuals, of any nationality, resident within the 
territory (including that occupied by the military and 
naval forces) of any nation which is an ally of a 
nation with which the United States is at war, or resi¬ 
dent outside the United States and doing business 
within such territory, and any corporation incorpo¬ 
rated within such territory of such ally nation, or in¬ 
corporated within any country other than the United 
States and doing business within such territory.” 

Armex 4 

Sec. 39 of the Trading with the Enemy Act, as amended, 
(50 USCA App. 39) 

“No property or interest therein of Germany, Japan, 
or any national of either such country vested in or 
transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the 
provisions of this Act, shall be returned to former 
owners thereof or their successors in interest, and 
the United States shall not pay compensation for any 
such property or interest therein. The net proceeds 
remaining upon the completion of administration, liqui¬ 
dation, and disposition pursuant to the provisions of 
this Act of any such property or interest therein shall 
be covered into the Treasury at the earliest practi¬ 
cable date. Nothing in this section shall be construed 
to repeal or otherwise affect the operation of the pro¬ 
visions of section 32 of this Act or of the Philippine 
Property Act of 1946.” 



J. Howard McGrath, Attorney General op the United 
States, Georgia Neese Clark, Treasures of the Untied 
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QUESTIONS PRESENTED 


1. Whether appellant, who has been residing in Germany 
since 1904 and whose property was vested in 1947 and 1948 as 
belonging to a resident of Germany, is an enemy under the 
Trading With the Enemy Act and barred from recovery under 
Section 9 (a) of that Act. 

2. Whether Section 9 (b) (3) of the Act, permitting recovery 
of property under certain conditions by “a woman who at the 
time of her marriage was a citizen of the United States, and 
who prior to April 6,1917, intermarried with a subject or citi¬ 
zen of Germany or Austria-Hungary”, is limited in its applica¬ 
tion to property seized during World War I. 

(i> 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10729 

Frieda Feyerabend, appellant 

v. 

J. Howard McGrath;, Attorney General of the United 
States, Georgia Neesb Clark, Treasurer of the United 
States, appellees 

APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 

BRIEF FOE APPELLEES 

STATEMENT 

Appellant’s suit is for the return of property vested pursuant 
to Section 5 (b) of the Trading With the Enemy Act (40 Stat. 
415, as amended, 50 U. S. C. App. § 5 (b)) as belonging to a 
resident and national of Germany (App. 3-10). The com¬ 
plaint (App. 2-11) alleges, inter alia, that the plaintiff is a 
native bom citizen of this country; that in 1904 she married a 
German citizen and moved to Germany to reside there with her 
spouse; that she is presently residing at Wuerzburg, Germany; 
that she is also a German citizen by virtue of her marriage and 
removal to Germany; that she acquired the vested property in 
issue by inheritance from her parents and that none of it was 
derived from her husband. 

The complaint was filed under Sections 9 (a) and 9 (b) (3) 
of the Trading With the Enemy Act (50 U. S. C. App. §§ 9 (a), 
9 (b) (3)). The former section provides a remedy for the 

(D 
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recovery of vested property to one who can establish that 
he was the owner prior to vesting and that he is not an "enemy . 
or ally of enemy”. The latter section, enacted in 1920 (41 
Stat. 977) and subsequently modified in 1921 (41 Stat. 1147) : 
and 1923 (42 Stat. 1512), grants a right of return where it ap- * 
pears that the claimant is: 

* V . m * ' * * - . . 

A woman who at the time of her marriage was a 
citizen of the United States, and who prior to April . 

6, 1917, intermarried with a subject or citizen of Ger¬ 
many or Austria-Hungary, and that the money or other 
property concerned, was not acquired by such woman, ’ 
either directly or indirectly, from any subject or citizen \ .* 
of Germany or Austria-Hungary subsequent to January V 
1, 1917; or who was a daughter of a resident citizen of . 
the United States and herself a resident or former resi¬ 
dent thereof, or the minor daughter or daughters of 
\ such woman, she being deceased. : v r .*?. \ . >- 

Appellees moved to dismiss or, in the alternative, for sum- 1?? 
mary judgment (App. 12-13). In support they introduced 
an uncontroverted affidavit which establishes that plaintiff > 
continuously resided in Germany from 1904 to the date of 
the action. The grounds of the motion were in substance as .,•? y 

follows: ; , ^ V. ; / ?", t >v-V ' 

s (l) That plaintiff, as a resident of Germany,?is^ “enemy”;; 
within the meaning of the Act and ineligible to recover under:. 
Section9 (a); • 'yjf ,■ v‘ •••:;• Tj:* 'S; 

‘ (2) That Section 9 (b) (3) has no application whatever to ^ 
property vested in World War EE and does not constitute a. v V 
consent by the United States to be sued for the recovery of? \. v 
such property. . .V..;.,";, . c . 

Judge Matthews held that it is "well settled that the defini- ' : r 
tion of enemy * # * * applies to any individual residing ; ^ - 
within Germany during the war regardless of citizenship.”; : 1> 
The District Judge held further that Section 9 (b) (3) re- ? ; v 
fleets a policy which prevailed after World War 1, that it is ^ 
inapplicable to World War II vested property, and, indeed, 
directly contrary to the policies embodied in World War IT 
additions to the Act. Summary judgment was accordingly ? ; I. 
entered for the defendants. * ‘ ^ ^ ?*&•£’. 


• r *. y . - * • . • .*^ ■ * *• i. , . v . 

. ^ ■ w f ^ 

* • - ; /.'•’■ , * * «- • * vU'*'. * 

s '' -v ' -• ‘ * > • \V. 

*■' ■ < •• 

*• 1 ^ Wv;,- v 

^ ? .'V - . “ « • •*“*' ; ^* , ‘^ \ 

v" * * * *~' *. ~ ' ♦ * t] k', T. 
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Stat. 411, as amended, 50 U. S. C. App. 11 et seq.) and Exec¬ 
utive Orders issued thereunder are set forth in the supple¬ 
ment to this brief. ‘ - 4 V* hJ >}- ^, j* ,&£f‘ £ ‘ 


L Plaintiff, being a resident of Germany, is an enemy under 
the Act and ineligible to recover vested property by suit 
, under Section 9 (a)> ; V ;& 


ized the'; President to seize enemy property’(§ 7 (c)). 
“Enemy” was defined primarily in terms of residence, specif¬ 
ically taking in “any individual * *;*^ofany nationality, 
resident within the territory of any nation with 

which the United States is at ^ar ;;(§^2).^ The 

Act also provided a judicial remedy to any fcwmer o;wm« of 
seized property who could establish that he was not a statutory 
enemy. Section 9 (a); Ton Zedtwitz v. Sutherland, 58 App. 
D. C. 153,26 F. 2d 625. .i;': > 


trolled by persons affiliated to the enemy cause (§ -5 (b)) 
In consequence, the Section 2 definition of enemy is noi 


Clark v. Uebersee Finam Korp. JL G. 


“taint. 
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so as to take in additionally persons having certain other con¬ 
nections with the enemy, persons resident in enemy territory 
remain as originally “enemies,” a class explicitly comprehended 
by the Act from its very beginnings. The cases recognizing 
that a person resident within enemy territory is barred from 
recovery under the Act, whatever his nationality—a proposi¬ 
tion resting upon the unequivocal language of Section 2—are 
legion. See, e. g., McGrath v. Zander, 177 F. 2d 649, 652 
(C. A. D. C.); Josephberg v. Markham, 152 F. 2d 644, 647 
(C. A. 2); United States v. Krepper, 159 F. 2d 958, 966 (C. A. 
3), cert. den. 330 U. S. 824; Sarthou v. Clark, 78 F. Supp. 139, 
142 (S. D. Cal. N. D.); Faber v. United States, 10 F. Supp. 602, 
605 (Ct. Cl.), cert. den. 296 U. S. 596; Kahn v. Garvan, 263 
Fed. 909, 915 (S. D. N. Y.). s As the Third Circuit Court of 
Appeals stated in the Krepper case, supra: 

In matters involving property rights of American 
citizens residing in a country at war with the United 
States, it has been consistently held that the term “indi¬ 
vidual resident” in a statute included as enemies indi¬ 
vidual residents within the territory of a nation with 
which the United States was at war and, therefore, ap¬ 
plied to citizens of the United States as well as aliens 
under the provisions of “Trading with the Enemy Act,” 
Section 2 (159 F. 2d at p. 966). 

And this Court only recently declared in McGrath v. Zander, 
supra, a case parallelling the present one in that Mrs. Zander 
was also an American citizen who had married a German, that 
the “decisive question” in that 9 (a) suit was whether the plain¬ 
tiff had become a German resident (177 F. 2d at p. 652). 

That it is a constitutional exercise of the war power to seize 
the property of a person resident in enemy territory, whatever 
his nationality, is likewise beyond doubt. The principle is 

• » • v - • -• - • * * • , . * ’ ‘ ’ f r. • , 

* State court decisions to the same effect include Matarrese v. Matarrese, 
142 N. J. Eq. 228, 59 A. 2d 262; Gregg’s Estate, 266 Pa. 189, 192-193, 109 
AtL 777, 778, cert, den. 252 U. a 588; Wirtele v. Grand Lodge, 111 Neb. : 
802, 804-806,196 N. W. 510, 511; Miller v. Paul, 287 I1L App. 166,168,178; 
Koble v. Great American Insurance Co., 250 App. Div. 778,777,194 N. Y. a 60, 
64, alTd 235 N. Y. 589, 139 N. E. 746; Lederer v. Kahn, 179 Mlsc. 586, 39 
N. Y. a 2d 696; Meijer v. General Cigar Co ., 81 N. Y. a 2d 48a «- 



. J ' r . , • _ , * « ^ w . j .. .» 

established by an unbroken line of authority going back to the 
early days of the Republic, when Justice Story declared: 


f 5*';i** 
V-i.* 


L y *■ • 


rv , ^ „ - • T- -/VJ’ ' ^ , T 

It is not the private character or conduct of an indi¬ 
vidual, which gives him the hostile or neutral character. 
It is the character of the nation, to which he belongs, 
and where he resides.. He may be retired from all busi¬ 
ness, devoted tomere spiritual affaire, or. engaged in 
works of charity, religion, and humanity, and yet his 


i 


life. Nay more, he may disapprove of the war, and 
endeavor by all lawful means to assuage or extinguish 
it, and yet, whilehe continues in the c6untry,he is known 
‘"' but as ah enemy {Society for the Propagation of the 


:J 


Gospel v. Wheeler , 2 Gall. 105, Fed. Cas. No. 13,156). 

The Supreme Court later declared in the leading case pi Miller 
y. United States, 11 Wall. 268> 306, that “it iscertamly enough 
to warrant the exercise of this belligerent right [of confiscation] 
that the owner be a resident of the enemy's country, no matter 
what his nationality.” And to the same effect see also Jiaragua 
JronCo-y* United States, 212 US. 297* Tfe Benito Estenger, 
176 U.J3. 568; T ifr*. Alexander's 

"Femce, 2 Wall. 258; The Fcmw, 8 Cranch253; Tate y. Escher, 
59 App. D. C. SI, 33 F. 2d 556, rov'd on other grounds, 281U. S. 
379; The Joseph,! GalL545, Fed.Cas.No.7,533(C v C. Mass.); 
Kahnv. Garvan, 263Fed. 909 (S. D.N.Y.); ; c> : *: V 

Now it is undisputed that the appellant has been residing in 
Germany for forty-odd years and that she is still a resident of 
that country. Notwithstanding this, appellant contends that 
she is not an enemy under Section 2 which defines the term to 
include “any individual J J of anynationalityresident 

within the territory # ; of any nation with which the 

United States is at war.” J She arrives at this remarkable con¬ 
clusion by the following line of reasoning*- She states, first, 
that the crucial date for ^purposes of determinin g whether one 
is to be treated as resident in enemy territory is the date of 
vesting. She then proceeds to argue that at the time her prop¬ 
erty was vested (1947-1948) “Bavaria was no longer enemy 
^territory'' (Br.. p. 32 et seq.j because American occupation 
troops were present there; — *""* ££/ & *-• 
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The argument is fallacious on both counts. Section 5 (b) 
provides that “in time of war or * * * national emergency” 
the property of alien nationals shall vest “when, as, and upon 
the terms directed by the President.” “National” was defined 
by the President to include “any person who has been domi¬ 
ciled in, or a subject, citizen, or resident of a foreign country 
at any time on or since the effective date of this Order” [italics 
added]. This definition was first promulgated on April 10, 
1940, when the President delegated his “freezing” powers 
to the Secretary of the Treasury. Executive Order No. 8389, 

§ 5E, April 10,1940,5 F. R. 1400. It was twice thereafter rati¬ 
fied by the Congress. Joint Resolution of May 7, 1940, § 2, 
54 Stat. 179; First War Powers Act, 1941, § 302, 55 Stat. 840. 
And when the President later delegated his Vesting powers to 
the Alien Property Custodian the earlier definition of “na¬ 
tional” was repeated. Executive Order No. 9193, § 10 (a), 
July 6, 1942, 7 F. R. 5205. Thus, this appellant has been an 
alien “national” under the Act since the term was first defined 
in 1940. She has been a national of an enemy country since 
the outbreak of war with Germany in 1941. She has been 
within the ambit of the vesting program since the World War II 
Custodian was created in 1942. 4 She could not more plainly 
fall within the class of persons whose property this Government 
might vest “in order to compensate our citizens or ourselves for 
the damages done by the [enemy] governments,” Propper v. 
Clark , 337 U. S. 472,484. 

But even assuming, arguendo and contrary to fact, that 
the date of vesting is crucial for purposes of determining enemy 
character, appellant is in no better position. The suggestion 
that Bavaria ceased to be enemy territory when our con¬ 
quering troops entered upon the scene is patently in error. 
This country is still at war with Germany; it will continue 
to be until the war is terminated by “treaty or legislation or . 
Presidential proclamation.” Ludecke v. Watkins, 335 U. S. 
160,166-170.® By the same token, Bavaria will remain enemy 

4 The actual date of Testing Is often fortuitous; it has been delayed in 
some instances until after the shooting war because it was impossible to 
obtain all of the requisite information at an earlier date. 

* In Ludecke the question was whether the President's summary power 
under the Alien Enemy Act (00 U. S. C. § 21) to deport a German national 
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territory until that time. That, indeed, is the very basis for 
our occupying troops being there. Cf. Sdlamandra Ins. Co. 
v. New York Life Ins. <fe Trust Co., 254 Fed. 852, 861 (S. D. 
N. Y.). The fact that the occupying nations may have tem¬ 
porarily assumed supreme governmental authority implies 
neither dissolution of the German nation nor annexation of 
its territory. As Wheaton states: 

The rights of occupancy * * * cannot be co¬ 
extensive with those of sovereignty. They are due to 
the military exigencies of the invader, and consequently 
are only provisional. The local inhabitants do not owe 
the occupant even temporary allegiance; and the 
national character of the locality is not legally changed. 
(Italics added) [Wheaton, International Law, 6th 
ed., 1929, p. 781]. 

And see also Hackworth, Digest of International Law, 1940, 
Vol. I, p. 127; Oppenheim, International Law, 6th ed., Lauter- 
pacht, 1944, Vol. I, pp. 147-150. 

The cases are no less clear. In Fleming v. Page, 9 How. 
603, the Supreme Court held that goods imported from Tam¬ 
pico, Mexico, were imported from a foreign country and were 
subject to customs duties, although Tampico was then sub¬ 
ject to the military occupation of the United States, Chief 

Justice Taney declaring for the Court: 

' * ■ ■ 

The United States, it is true, may extend its boundaries 
by conquest or treaty, and may demand the cession of 
territory as the condition of peace, in order to indem¬ 
nify its citizens for the injuries they have suffered, 
or to reimburse the government for the expenses of 
the war. But this can be done only by the treaty¬ 
making power or the legislative authority, and is not 
a part of the power conferred upon the President by 
the declaration of war. * * * While it was occur 

was exercisable after the cessation of the shooting war. Holding in the 
affirmative, the Coart declared (p. 170) that “the political branch of the 
Government has not brought the war with Germany to an end. On the 
contrary, it has proclaimed that a state of war still exists. Presidential 
Proclamation 2714,12 F. R. 1 • * •” 
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pied by our troops, they were in an enemy's country, 
and not in their own; the inhabitants were still for¬ 
eigners and enemies, and owed to the United States 
nothing more than the submission and obedience, some¬ 
times called temporary allegiance, which is due from a 
conquered enemy when he surrenders to a force which 
he is unable to resist. [Italics added.]* 

See also Arnerican Insurance Company v. Canter, 1 Pet. 511, 
542; The Sapphire , 11 Wall. 164, 168; De Lima v. BidweU, 
182 U. S. 1,194; Downs v. Bidwell, 182 U. S. 244, 337; Lehigh 
Valley R. R. Co. v. State of Russia, 21 F. 2d 396, 400-401 
(C. A. 2); Kessler v. Watkins, 163 F. 2d 140, 143, cert. den. 
332 U. S. 838; Brunell v. United States, 77 F. Supp. 68 (S. D. 
N. Y.). 

There is no resisting the conclusion that appellant has been, 
at all material times, a. resident of Germany, that she is, there¬ 
fore, an enemy under the Act and that she is barred from re¬ 
covery under Section 9 (a). 7 

* Appellant cites United States v. Rice, 4 Wheat. 246, for the proposition 
that the national character of a territory may change when it is subjected 
to a foreign occupation. In that case it appeared that the port of Castine 
which was then a part of the District of Maine had come into the possession 
of the British during the War of 1812. The question was whether the 
Uhited States could, subsequent to the British evacuation, collect duties 
on goods brought into the port during the period of its occupation. The 
Court held in the negative, declaring that during the occupation period 
the inhabitants of Castine “passed under a temporary allegiance to the 
British Government” and that it was to be deemed a foreign port for purposes 
of our revenue laws (p. 254). If the case actually stands for the broad 
principle asserted by appellant, certainly it must be regarded as overruled 
by the later decisions of the Supreme Court. See the excerpt from Fleming 
v. Page quoted supra. Also note that in De Lima v. BidweU, 182 U. S. 1, 
194, the Court, after reviewing the previously decided cases (including the 
Rice case), held that possession alone is not sufficient to change the national 
character of an occupied territory unless accompanied by “a treaty ceding 
such territory." 

7 As a German resident she is also barred under Section 39 of the Act, 
discussed infra, pp. 17-19. That Section forbade return of World War II 
vested property to “any national" of Germany or Japan. “National” had 
theretofore been defined to include “subject, citizen or resident.” See 
Note 2, supra. 



n. Section 9 (b) is temporary legislation providing, as an act 
of grace, for the return of certain enemy property seized 
during World War I; it does not apply to property vested 
during World War II and does not constitute a consent by 
the United States to be sued for its return 

In addition to filing her complaint under Section 9 (a), the 
plaintiff relied upon Section 9 (b) (3), set forth at p. 2, $upi&. 
The suggestion that any of the subdivisions of 9 (b) can be 
applied to property seized during the last war is novel. No re¬ 
turn of World War II vested property pursuant to that section 
has ever been allowed by any court although, had it been 
deemed applicable, it would have been dispositive of virtually 
every suit for return brought against the Custodian during the 
last ten years. The only other adjudicated case in which the 
contention was even advanced was summarily dismissed by 
Judge Schweinhaut of this circuit. 8 There is an analagous 
Supreme Court decision, however, dealing with Section 9 (e), 
the language of which contains the same indicia of temporary 
legislation as does 9 (b). In that case, Markham v. CabeU, 
326 U. S. 404, the Court held that 9 (e) could not be applied to 
World War II vested property. 

In order to place the problem fairly in its context, we pro¬ 
pose to examine, first, the history and the terms of the return 
provisions enacted during and after World War I. Secondly, 
we shall deal with the case of Markham v. Cabell which we be¬ 
lieve to be of controlling importance here. Finally, we shall 
refer to the provisions enacted by the Congress in World War 
II, provisions which are totally irreconcilable with the sug¬ 
gestion that Section 9 (b) retains vitality. 

(a) The history and the terms of the World War I return provisions 

As observed above, the Trading With the Enemy Act r as 
adopted in 1917, provided for seizure by the executive of 
enemy property (§ 7 (c)). Recognizing the possibility of 
mistaken administrative determinations, the Act provided, at 
the same time, for a return as of right to one who could estab-. 
lish in a proceeding before the appropriate United States Dis- 

* The case is Mittler v. McGrath, Civ. No. 3276-48, not reported. Judge 
Schweinhaut’s memorandum opinion is printed in the Supplement hereto. 
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trict Court that he was not in fact an enemy (§ 9 (a)). This 
section, being a part of the original statute and necessary to its 
constitutionality ( Stoehr v. Wallace, 255 U. S. 239), is re¬ 
garded as an integral and permanent provision of the Act. 
Clark v. Uebersee Finanz Korp. A. G., 332 U. S. 480; Markham 
v. Cabell, supra. At the time of the Act’s adoption, Congress 
made no provision whatever for the return of property that 
actually proved to be enemy-owned. It left that possibility 
open, however, for determination in the light of the policy 
considerations that might become manifest in the post-war 
period, stating in Section 12 that “after the end of the war any 
claim of any enemy * * * shall be settled as Congress 
shall direct.” • 

In the years 1920-1928, by a series of amendments to the 
Act, the Congress made progressively liberal provision for the 
return of enemy property that had been seized during the war 
years. The Act of June 5,1920 (41 Stat. 977) authorized the 
return of seized enemy property to eight classes of claimants 
(§ 9 (b), subdivisions 1-8). Subdivision 3, as previously 
noted, covered “a woman who at the time of her marriage was 
a citizen of the United States, and who prior to April 6,1917, 
intermarried with a subject or citizen of Germany or Austria- 
Hungary”, provided, however, that the property concerned 
“was not acquired by such woman, either directly or indirectly, 
from any subject or citizen of Germany or Austria-Hungary 
subsequent to January 1, 1917 * * 10 Section 9 (c) 

authorized suit for enforcement by those made eligible by 9 (b). 

On March 4, 1923, the Congress re-enacted the first eight 
subdivisions of 9 (b) and added three more (§ 9 (b), subdi¬ 
visions 9-11) which authorized the return of property, of a 
value not to exceed $10,000 per claimant, to citizens and sub- 

* The disposition of seized enemy property was, for one thing, closely 
related to the Important question of reparations, which, in the nature 
of things, could not be resolved until after the war. 

* Others benefited by the 1920 Act included “a citizen or subject of any 
nation or State or free city other than Germany or Austria or Hungary or 
Austria-Hungary” (§ 9 (b) (1)), the governments of Bulgaria and Turkey 
(5 9 (b) (7)), and, with respect to vested diplomatic and consular property, 
the governments of “Germany or Austria or Hungary or Austria-Hungary” 
(§ 9 (b) (8)). The text of the various subdivisions of 9 (b) is set forth 
in full in the Supplement hereto, pp. 24-30. 
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jects of “Germany, Austria, Hungary or Austria-Hungary” 
(42 Stat. 1511). The Report of the House Committee on the 
bill (H. Rep. No. 14222, 67th Cong., 4th Sess., pp. 1-2) stated 
that its purpose was “to make partial distribution of enemy 
alien property seized by the Alien Property Custodian during 
the last war ” [italics added] . n 

The Settlement of War Claims Act of 1928 (Act of March 
10,1928,45 Stat. 270) added to 9 (b) subdivisions 12-22 which, 
authorized the return of all remaining property seized from 
citizens of Germany, Austria, Hungary, or Austria-Hungary,, 
except that citizens of Germany were required to execute a 
written consent to a postponement of the return of 20% 
thereof. 

The status of the above provisions remained unchanged un¬ 
til the 1930’s. On June 23, 1930, Germany and the United 
States had entered into a debt-funding agreement looking to 
the settlement of reparations (H. R. Doc. No. 526, 71st Cong., 
1st Sess.), whereby Germany had agreed to pay to the United 
States in satisfaction of the awards of the Mixed Claims Com¬ 
mission the sum of 40,800,000 reichmarks annually until 1981, 
When Germany later defaulted in her payments under this 
agreement, Congress, on June 27, 1934, adopted Public Reso¬ 
lution No. 53 (48 Stat. 1267), providing that so long as Ger¬ 
many remained in arrears all returns of enemy property au¬ 
thorized by the Act should be postponed. 12 The Resolution 
thus withdrew, subject to fulfillment of the condition specified, 
the grants incorporated in Section 9 (b) which had been pre¬ 
viously extended as a “matter of grace.” Cummings v. 
Deutsche Bank, 300 U. S. 115. Germany has remained in 
default since 1934 and the Public Resolution has remained in 
effect according to its terms. 15 Hence, even if appellant were 
suing here for property clearly falling within the ambit of 
9 (b), i. e., World War I property, there would be a barrier 
to recovery. 

n The legislative history of » (b) is recounted at some length in the con-. 
cur ring opinion in Markham v. Cabell, supra at p. 413 et seq. 

M This Public Resolution was generally known as the Harrison Resolution. 

“ Certain exceptions, not here pertinent, were made by Executive Order' 
No. 7111. 

907659—50-3 
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The issue, however, is one which we do not believe the Court 
will have any occasion to reach. A mere reading of 9 (b) r 
with its references to the countries we fought in World War I 
and to the dates which marked that struggle, makes it plain 
that it relates solely to the property seized during that war and 
then held by the Treasury. Such is the unmistakable purport 
of the decision in Markham v. CabeU. 

(b) The decision in Markham, v. Cabell 

The question presented by Markham v. Cabell was whether 
enemy property seized in World War II was available for the 
satisfaction of a debt owed by the former enemy owner to am 
American citizen. Section 9 (a) authorized the use of enemy 
property for the payment of such “debt claims.” Section 9 (e),. 
however, added by the Act of June 5,1920 (41 Stat. 977), im¬ 
posed certain restrictions. It provided that if the claimant 
was a citizen or subject of a nation “which was associated with 
the United States in the prosecution of the war” his claim was. 
not to be allowed unless reciprocal rights were granted by 
such nation to citizens of the United States. A second restric¬ 
tion was that no claim might be allowed unless the debt was 
owing to and owned by the claimant prior to October 6, 1917_ 
A third restriction required that the claim be filed prior to the 
date of the enactment of the Settlement of War Claims Act 
of 1928. The issue in the Cabell case was whether these limi¬ 
tations were to be deemed operative. 

In its opinion the Court pointed out that the Trading With 
the Enemy Act contains portions intended as permanent leg¬ 
islation and other portions designed as temporary legislation 
applicable only to World War I. It held that the authoriza¬ 
tion for the payment of debt claims contained in 9 (a) was. 
part of the permanent legislation and remained applicable 
in World War II. It concluded, on the other hand, that Sec¬ 
tion 9 (e) was temporary in effect, being limited to World. 
War I. In reaching this conclusion it stressed the presence 
in 9 (e) of certain “hallmarks” of temporary legislation (pp. 
407-408). One was the fact that 9 (e) restricted suits to debts 
which were owing to and owned by the claimant prior to 
October 6, 1917, and provided that a notice of claim had to- 
be filed prior to the date of enactment of the Settlement of 
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War Claims Act of 1928. These dates, the Court said, had 
no relevance other than to World War I. The second “hall¬ 
mark” upon which the Court relied was the language in 9 (e) 
referring to “any person who is a citizen or subject of any 
nation which was associated with the United States in the 
prosecution of the war.” The Court pointed to the use of the 
past tense in the phrase “was associated with” and, also, em¬ 
phasized that the concept of “associate,” as distinct from that 
of “ally,” was characteristic of the first war. 

Turning now to Section 9 (b) (3), it is certainly equally 
plain that the 1917 dates appearing therein have relevance only 
to World War I. And if the phrase “associated * * * in 
the prosecution of the war” strongly indicates that the Con¬ 
gress was talking about the war which had then just ended, 
a jortiori the repeated reference in 9 (b) (3) to “Germany or 
Austria-Hungary” earmarks that section as temporary 
legislation. 

The closeness of the instant case to Cabell is underscored 
by the fact that Sections 9 (b) (3) and 9 (e) were added by 
the same amendment to the Act (Act of June 5, 1920, 41 
Stat. 977). Also striking is the fact that Mr. Justice Burton 
in his concurring opinion made specific reference to 9 (b) (3) 
as proof that 9 (e), and, in fact, all of Section 9 save subpara¬ 
graph (a), was temporary legislation. He stated: 

The original Trading With the Enemy Act, when 
enacted, October 6, 1917 (40 Stat. 411), contained two 
kinds of provisions. The general structure of the Act 
was in terms of permanent legislation * * *. 
On the other hand, certain other provisions were, 
from the beginning, earmarked as temporary 
provisions # * *. 

Section 9 is typical. Originally it was all of a general 
and permanent nature. It has been amended nine 
times. Its first paragraph has been preserved, with 
slight changes, as § 9 (a) in the form of permanent 
legislation. On the other hand, many new subsec¬ 
tions of § 9, including § 9 (e), contains provisions suited 
only to transactions growing out of World War I. The 
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first amendment to § 9 was that of July 11, 1919 (41 
Stat. 35). This threatened to confuse the situation. 
It inserted in the first paragraph a proviso referring 
to (41 Stat. 36) “all property heretofore determined by 
the President to have been held * * * for the ben¬ 
efit of a person who was an enemy or ally of enemy” 
and to “territory of any nation associated with the 
United States in the prosecution of the war which was 
occupied by the military or naval forces of Germany or 
Austria-Hungary, or their allies.” (Italics supplied.) 
On June 5, 1920, however, the second amendment (41 
Stat. 977) corrected this and set the pattern which 
has since been followed. It reenacted the whole of § 9 
and, in doing so, removed from its first paragraph the 
1919 proviso. It restored that paragraph to general 
terms and gave it the designation of § 9 (a) which it 
has retained. Congress, at the same time, added several 
subsections most of which contained express references 
to Germany and Austria-Hungary. Section 9 (e) first 
appeared at that time. From the beginning, § 9 (e) 
contained its present reference to “any nation which was 
associated with the United States in the prosecution 
of the war” and to the requirement that a debt in order 
to be allowed under the section must have been “ owing 
to and owned by the claimant prior to October 6,1917” 
Later amendments emphasized this restriction of § 9 (e) 
to World War I, while preserving the general and perma¬ 
nent character of § 9 (a).* Distortion of the mean¬ 
ing of statutory language would result not from limit¬ 
ing § 9 (e) to World War I but from applying it to 
World WarH. 

•The later amendments were those of February 27,1931 (41 Stat 
1147), applying ${9 (b) (2) and (3) to situations where a woman 
“prior to April 6, 1917," intermarried with a subject or citizen of 
Germany or Austria-Hungary; * * *” [pp. 416-419]. 

Markham v. Cabell, thus stands as a direct holding that 
Section 9 (a), which is general in terms, is an integral part of 
the Act designed for the protection of non-enemies in all wars, 



15 


but that the remaining subsections of 9, relating to returns of 
enemy property and referring to specific countries and dates, 
constitute temporary legislation reflecting World War I 
policies. 

* # • *1 

(c) The irreconcilability of 9 (b) with the World War II provisions of the t 

Act 

„ * ■> 

In 1941, Section 5 (b) was amended to grant to the President 
the power to vest, in addition to the property of enemies, the 
property of all foreign nationals. The measure was adopted 
in direct recognition of the fact that enemy interests were 
“masquerading” under many “innocent fronts” and that “flexi¬ 
ble powers” were required. Clark v. Uebersee Finanz Korp. 
A. G., supra, at p. 485. The objective was to enable the Presi¬ 
dent, in the exercise of his discretion, to seize foreign property 
“for prosecution of the threatened war” and, where it ulti¬ 
mately proved to be enemy-owned, for compensation of “our 
citizens or ourselves for the damages done by the [enemy] 
governments.” Propper v. Clark , supra, at p. 484. 

If the courts had ever deemed 9 (b) applicable to World 
War II, this objective would have been promptly frustrated. 
For example, Section 9 (b) (1), enacted in 1920 (see supra, 
p. 10), had provided for the return of vested property to “a 
citizen or subject of any nation or State or free city other than 
Germany or Austria or Hungary or Austria-Hungary.” If ap¬ 
plied to World War II, that language would require the Cus¬ 
todian to make full return of all vested Japanese property. 
Also, appellant’s theory would seem to compel the return of 
80% of all German property (§ 9 (b), (12), (13), (14), (16)) 
for, though appellant vigorously urges the resurrection of 9 (b), 
she hastens to add in the same breath that Public Resolution 
No. 53, which halted 9 (b) returns to Germans, should be 
strictly limited to World War I (Br. pp. 39-40).“ Thus, im- 

_ . • ' - • «. • •» • , * « • ••• r» 

^*** l— ****** - » ' ' 1 - 4’ '» - > -* . J 

“ The anomaly which would result from present application of 9 (b) (3) 
is, by comparsion, a minor one, but it is nonetheless real. Appellant says 
that a woman who’married a German prior to. April 6,1917 (the date this 
country entered World War I), is eligible to recover World War II vested 
property. But a woman who married a Germany at any time between 1917 
and the onset of World War II could not possibly claim to come within the 
language of 9 (b) (3). 
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plicit in the theory that 9 (b) is permanent legislation is the 
utterly fantastic consequence that the President was em¬ 
powered to seize with the one hand, only that he might be com¬ 
pelled to return immediately with the other. 

The inapplicability of 9 (b) is also forcibly demonstrated 
by a reading of the provisions which were enacted by the Con¬ 
gress after the end of fighting in World War II, principally 
Sections 32 and 39. We have already alluded to the fact that 
5 (b) gave the President authority to vest the property of all 
foreign nationals. The property of Europeans of many na¬ 
tionalities was in fact taken, sometimes on the supposition that 
the owners might be acting as cloaks for the enemy, in other 
instances, merely for protective or custodial purposes. Many 
such persons—Frenchmen, Danes, Norwegians, Dutchmen and 
others—had no remedy, however, under Section 9 (a). The 
occupation of their countries by Germany made them residents 
in enemy-occupied territory and hence technical enemies under 
the Act (§2). In 1946, Congress enacted Section 32 in order 
to enable the President to make discretionary administrative 
returns to persons so situated. McGrath v. Zander , 177 F. 2d 
649 (C. A. D. C.). The purpose was stated by the Senate 
Committee on the Judiciary as follows: 

Under the Trading with the Enemy Act, property 
belonging to certain persons who are not citizens of 
enemy countries, but who were resident in enemy or 
enemy-occupied territory, is subject to seizure * * * 
The former owners of such property include friendly 
citizens of the various countries that were overrun by the 
enemy, friendly neutrals, American citizens who were 
caught, by the outbreak of war, behind enemy 
lines * * 

These persons have, in the opinion of the committee, 
a strong moral right to the return of their property, but 
legislation is required to bring this about since present 
law does not permit return of the property of even these 
technical “enemies” [Italics added] (S. Rep. 920, 
79th Cong., 2d Sess.) 
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It is perfectly apparent from the italicized language that the 
Congress did not regard 9 (b) as in force. Indeed, if that sec¬ 
tion had been deemed operative, it would have been completely 
unnecessary to enact 32 in the first place since 9 (b), as it has 
stood since 1928, not only provided for returns to “technical 
enemies” but for returns to all enemies. Section 32 has been 
amended since its adoption to aid certain other specially desig¬ 
nated classes of enemies, e. g. enemy nationals who fall in the 
category of persecutees (§32 (a) (2) (4)). 15 While it is un¬ 
necessary for present purposes to list the various categories 
of enemies to whom the President is now authorized to make 
discretionary administrative returns, it is important to note 
that Section 32 provides a complete scheme of its own setting 
forth those circumstances in which property seized since De¬ 
cember 18, 1941 may be returned to enemies. If 9 (b) were 
now held to be in force complete confusion would result. There 
would co-exist two sets of provisions relating to the return of 
enemy property, the one enacted after World War I,, the 
other after World War II, based on utterly different criteria 
and containing innumerable inconsistencies both in language 
and in policy. 

Still further confirmation of the fact that 9 (b) is a dead 
letter is furnished by Section 39, which was added to the Act 
by the War Claims Act of 1948 (62 Stat. 1246). The War 
Claims Act provides compensation to certain classes of United 
States nationals who suffered as a result of German and Japa¬ 
nese wartime acts, principal among the beneficiaries being pris¬ 
oners of war and internees who were maltreated while held by 
the enemy. The statute declares (§13 (a)) that the source 
of funds for the payment of authorized claims shall be the net 

“A farther proposed amendment of 32 has passed both Houses as of this 
writing (S. 1292, 81st Cong., 2d Sees.). It would modify 32 (a) (2) (C) and 
(D) so as to permit returns of World War II vested property to individuals 
who have both American and enemy citizenship, notwithstanding that they 
were voluntarily resident in enemy territory. If the bill becomes law and 
appellant can establish that she comes within the terms of enlarged 32, she 
will be eligible for an administrative return as of grace under that section, 
subject, of course, to the limitations expressed therein. This proposed 
enlargment of 32 serves but to emphasize once again that appellant is not 
qualified to secure a return as of right under 9. 
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proceeds derived from German and Japanese vested property. 
To assure that the funds would be ample and that vested prop¬ 
erty would not be dissipated by return policies such as those 
adopted after World War I, a new section, Section 39, was ap¬ 
pended to the Trading With the Enemy Act. It contains the 
following declaration: 

No property or interest therein of Germany, Japan, or 
any national of either such country vested in or trans¬ 
ferred to any officer or agency of the Government at any 
' time after December 17, 1941, pursuant to the provi¬ 
sions of this Act, shall be returned to former owners 
thereof or their successors in interest, and the United 
States shall not pay compensation for any such prop¬ 
erty or interest therein. The net proceeds remaining 
upon the completion of administration, liquidation, and 
disposition pursuant to the provisions of this Act of any 
such property or interest therein shall be covered into 
the Treasury at the earliest practicable date. Nothing 
in this section shall be construed to repeal or otherwise 
affect the operation of the provisions of section 32 of 
this Act or of the Philippine Property Act of 1946. 

Returns to German nationals, L e., German “subjects, citizens, 
or residents,” M were categorically forbidden with the single 
exception, found in the last sentence, that Section 32 returns 
are not affected. The policy underlying the declaration was 
plainly stated by the House Committee on Interstate and For¬ 
eign Commerce: 

The policy of nonreturn and noncompensation is & 
sound public policy which should be enacted into law. 
It does not violate any concepts of international law or 
international morality. No essential difference exists 
between private property and public property in the case 
of Germany and Japan. For several years before World 
War II while Germany and Japan were preparing to 
make war upon the United States, property owned in 
the United States by the citizens of both of these coun- 

** See Note 2, supra, * . 
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tries was subject to rigid control of their respective gov¬ 
ernments. While the fiction of private ownership was 
retained, actually property of German and Japanese 
nationals in the United States was widely used to accom¬ 
plish the national objectives of those countries (H. Rep. 
976,80th Cong., 1st Sess., pp. 2-3). 

In the light of this, we fail to see how the appellant can seriously 
contend that Section 9 (b), which in terms requires return of 
80% of all German property and 100% of Japanese property, 
retains vitality. 

CONCLUSION 

The appellant is a resident of Germany and hence an enemy 
under the Act.. This precludes recovery under Section 9 (a). 

Appellant cannot sue under Section 9 (b) (3) since 9 (b) has 
application only to property seized during World War I and 
does not constitute a consent to suit for property vested during 
World War II. 

The judgment of the District Court should accordingly be 
affirmed. 

Respectfully submitted, 

Harold I. Baynton, 

Assistant Attorney General, 

James D. Hill, 

George B. Searls, 

Ralph S. Spritzer., 

Attorneys, Department of Justice, 

Attorneys for Appellees. 


September 1950. 








SUPPLEMENT 

1. Public Resolution No. 53, June 27, 1934, 62 Stat. 

1267 * * * : 

Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled , 
That so long as Germany is in arrears in any payments 
of principal or interest, including interest at the rate 
of 5 per centum per annum on principal installments 
not paid when due, under the debt-funding agreement 
between Germany and the United States, dated June 
23,1930, with respect to Germany’s obligations remain¬ 
ing on account of awards, including interest thereon, 
entered and to be entered by the Mixed Claims Com¬ 
mission, United States and Germany, all payments, con¬ 
veyances, transfers, or deliveries of money or property 
or the income, issues, profits, and/or avails thereof 
authorized or directed to be made under the Trading 
with the Enemy Act, as amended, or the Settlement 
of War Claims Act of 1928, as amended, whether or 
not a judgment or decree has been entered with respect 
thereto, shall be postponed and the money or property, 
or the income, issues, profits, and/or avails thereof 
reserved: Provided, however, That such of the funds 
as are from time to time available (without taking into 
consideration interest thereafter accruing) under the 
Settlement of War Claims Act of 1928, as amended, 
for the payment of principal and interest upon awards 
of said Mixed Claims Commission shall be applied when 
available to the payment of principal and interest upon 
such awards in the same manner and to the same extent 
as though certain of the payments provided for in said 
Act had not been postponed under this resolution: 
Provided further, That the President may, in his sole 
discretion, remove the restriction as to any of the cases 
or classes of cases in relation to which payments, con- 

( 20 ) 
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veyances, transfers, or deliveries have been postponed 
under this resolution: And provided further, That the 
President is authorized to determine, for the purposes 
of this resolution, the period or periods in which Ger¬ 
many is in arrears in the payments hereinbefore de¬ 
scribed, and his determination thereof shall not be 
subject to judicial review. 

2. Joint Resolution of May 7, 1940, 54 Stat. 179 * * *: 

Sec. 2. Executive Order Numbered 8389 of April 10, 
1940, and the regulations and general rulings issued 
thereunder by the Secretary of the Treasury are hereby 
approved and confirmed. 

* * # # * 

3. Trading With the Enemy Act, c. 106, 40 Stat. 411, as 

amended, 50 U. S. C. 1 et seq.: 

# * * * » 

Sec. 2. That the word “enemy,” as used herein, shall 
be deemed to mean, for the purposes of such trading 
and of this Act— 

(a) Any individual, partnership, -or other body of 
individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and 
naval forces) of any nation with which the United States 
is at war, or resident outside the United States and 
doing business within such territory, and any corpora¬ 
tion incorporated within such territory of any nation 
with which the United States is at war or incorporated 
within any country other than the United States and 
doing business within such territory. 

Sec. 5. * * * 

(b) (1) During the time of war or during any other 
period of national emergency declared by the President, 
the President may, through any agency that he may, 
designate, or otherwise, and under such rules and regu¬ 
lations as he may prescribe, by means of instructions, 
licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any transac¬ 
tions in foreign exchange, transfers of credit or pay¬ 
ments between, by, through, or to any banking insti- 
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tution, and the importing, exporting, hoarding, melting, 
or earmarking of gold cm* silver coin or bullion, currency 
or securities, and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit any acquisition holding, with¬ 
holding, use, transfer, withdrawal, transportation, im¬ 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans¬ 
actions involving, any property in which any foreign 
country or a national thereof has any interest, by 
any person, or with respect to any property, subject 
to the jurisdiction of the United States, and any prop¬ 
erty or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by 
the President, in such agency or person as may be 
designated from time to time by the President, and 
upon such terms and conditions as the President may 
prescribe such interest or property, shall be held, used, 
administered, liquidated, sold, or otherwise dealt with 
in the interest of and for the benefit of the United States, 
and such designated agency or person may perform any 
and all acts incident to the accomplishment or further¬ 
ance of these purposes; * * * and the President 
may, in the manner herein above provided, take other 
and further measures not inconsistent herewith for the 

enforcement of this subdivision. 

# # # * * 

Sec. 7. # * * 

(c) If the President shall so require any money or 
other property including (but not thereby limiting the 
generality of the above) patents, copyrights, applica¬ 
tions therefor, and rights to apply for the same, trade 
marks, choses in action, and rights and claims of every 
character and description owing or belonging to or held 
for, by, or on account of, or on behalf of, or for the 
benefit of, an enemy or ally of enemy not holding a 
license granted by the President hereunder, which the 
President after investigation shall determine is so owing 
or so belongs or is so held, shall be conveyed, trans- 
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ferred, assigned, delivered, or paid over to the Alien. 
Property Custodian, or the same may be seized by the 
Alien Property Custodian; and all property thus ac¬ 
quired shall be held, administered and disposed of as 

elsewhere provided in this Act. 

* * # * . , / * 

Sec. 9. (a) That any person not an enemy or ally of 
enemy claiming any interest, right, or title in any money 
or other property, which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held by ' 
him or by the Treasurer of the United States, or to whom 
any debt may be owing from an enemy or ally of enemy 
whose property or any part thereof shall have been 
conveyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United States 
may file with the said custodian a notice of'his claim 
under oath and in such form and containing such par¬ 
ticulars as the said custodian shall require; and the Pres¬ 
ident, if application is made therefor by the claimant 
may order the payment, conveyance, transfer, assign¬ 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine said 
claimant is entitled: Provided, That no such order by 
the President shall bar any person from the prosecu¬ 
tion of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he may 
have in such money or other property. If the President 
shall not so order within sixty days after the filin g of 
such application or if the claimant shall have filed the 
notice as above required and shall have made no appli¬ 
cation to the President, said claimant may institute a 
suit in equity in the District Court of the United States 
for the District of Columbia or in the district court of 
the United States for the district in which such claimant 
resides, or, if a corporation, where it has its principal 













24 


place of business (to which suit the Alien Property Cus¬ 
todian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to estab¬ 
lish the interest, right, title, or debt so claimed, and if 
so established the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United States 
or the interest therein to which the court shall determine 
said claimant is entitled. If suit shall be so instituted, 
then such money or property shall be retained in the 
custody of the Alien Property Custodian, or in the Treas¬ 
ury of the United States, as provided in this Act, and 
until any final judgment or decree which shall be entered 
in favor of the claimant shall be fully satisfied by pay¬ 
ment or conveyance, transfer, assignment, or delivery by 
the defendant, or by the Alien Property Custodian, or 
Treasurer of the United States or order of the court, or 
until final judgment or decree shall be entered against 
the claimant or suit otherwise terminated. 

(b) In respect of all money or other property con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, if the President shall determine that the owner 
thereof at the time such money or other property was 
required to be so conveyed, transferred, assigned, deliv¬ 
ered, or paid to the Alien Property Custodian or at the 
time when it was voluntarily delivered to him or was 
seized by him was— 

(1) A citizen or subject of any nation or State or free 
city other than Germany or Austria or Hungary or 
Austria-Hungary, and is at the time of the return of 
such money or other property hereunder a citizen or 
subject of any such nation or State or free city; or 

(2) A woman who, at the time of her marriage, was 
a subject or citizen of a nation which has remained 
neutral in the war, or of a nation which was associated 
with the United States in the prosecution of said war, 
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and who, prior to April 6, 1917, intermarried with a 
subject or citizen of Germany or Austria-Hungary and 
that the money or other property concerned was not 
acquired by such woman, either directly or indirectly, 
from any subject or citizen of Germany or Austria- 
Hungary subsequent to January 1,1917; or 

(3) A woman who at the time of her marriage was 
a citizen of the United States, and who prior to April 6, 
1917, intermarried with a subject or citizen of Germany 
or Austria-Hungary, and that the money or other prop¬ 
erty concerned was not acquired by such woman, either 
directly or indirectly, from any subject or citizen of 
Germany or Austria-Hungary subsequent to January 1, 
1917; or who was a daughter of a resident citizen of 
the United States and herself is resident or former 
resident thereof, or the minor daughter or daughters 
of such woman, she being deceased; or 

(3A) An individual who was at such time a citizen 
or subject of Germany, Austria, Hungary, or Austria- 
Hungary, or not a citizen or subject of any nation, state 
or free city, and that the money or other property con¬ 
cerned was acquired by such individual while a bona 
fide resident of the United States, and that such indi¬ 
vidual, on January 1,1926, and at the time of the return 
of the money or other property, shall be a bona fide 
resident of the United States; or 

(3B) Any individual who at such time was not a 
subject or citizen of Germany, Austria, Hungary, or 
Austria-Hungary, and who is now a citizen or subject 
of a neutral or allied country: Provided, however, That 
nothing contained herein shall be construed as limit¬ 
ing or abrogating any existing rights of an individual 
under the provisions of this Act; or 

(4) A citizen or subject of Germany or Austria or 
Hungary or Austria-Hungary and was at the time of 
the severance of diplomatic relations between the United 
States and such nations, respectively, accredited to the 
United States as a diplomatic or consular officer of any 
such nation, or the wife or minor child of such officer, 
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and that the money or other property concerned was 
within the territory of the United States by reason 
of the service of such officer in such capacity; or 

(5) A citizen or subject of Germany or Austria- 
Hungary, who by virtue of the provisions of sections 
4067,4068, 4069, and 4070 of the Revised Statutes, and 
of the proclamations and regulations thereunder, was 
transferred, after arrest, into the custody of the War 
Department of the United States for detention during 
the war and is at the time of the return of his money 
or other property hereunder living within the United 
States; or 

(6) A partnership, association, or other unincor¬ 
porated body of individuals outside the United States, 
or a corporation incorporated within any country other 
than the United States, and was entirely owned at such 
time by subjects or citizens of nations, States, or free 
cities other than Germany or Austria or Hungary or 
Austria-Hungary and is so owned at the time of the 
return of its money or other property hereunder; or 

(7) The Government of Bulgaria or Turkey, or any 
political or municipal subdivision thereof; or 

(8) The Government of Germany or Austria or Hun¬ 
gary or Austria-Hungary, and that the money or other 
property concerned was the diplomatic or consular prop¬ 
erty of such Government; or 

(9) An individual who was at such time a citizen 
or subject of Germany, Austria, Hungary, or Austria- 
Hungary, or who is not a citizen or subject of any na¬ 
tion, State, or free city, and that such money or other 
property, or the proceeds thereof, if the same has been 
converted, does not exceed in value the sum of $10,000, 
or although exceeding in value the sum of $10,000 is 
nevertheless susceptible of division, and the part thereof 
to be returned hereunder does not exceed in value the 
sum of $10,000: Provided, That an individual shall 
not be entitled, under this paragraph, to the return 
of any money ch* other property owned by a partnership, 
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association, unincorporated body of individuals, or 
corporation at the time it was conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Cus¬ 
todian, or seized by him hereunder; or 

(10) A partnership, association, other unincorpo¬ 
rated body of individuals, or corporation, and that it 
is not otherwise entitled to the return of its money or 
other property, or any part thereof, under this section, 
and that such money or other property, or the proceeds 
thereof, if the same has been converted, does not exceed . 
in value the sum of $10,000, or although exceeding in 
value the sum of $10,000, is nevertheless susceptible of 
division, and the part thereof to be returned hereunder 
does not exceed in value the sum of $10,000; or 

(11) A partnership, association, or other unincor¬ 
porated body of individuals, having its principal place 
of business within any country other than Germany, 
Austria, Hungary, or Austria-Hungary, or a corpora¬ 
tion, organized or incorporated within any country 
other than Germany, Austria, Hungary, or Austriar 
Hungary, and that the control of, or more than 50 per 
centum of the interests or voting power in, any such 
partnership, association, or other unincorporated body 
of individuals, or corporation, was at such time, and is 
at the time of the return of any money or other property, 
vested in-citizens or subjects of nations, States, or free 
cities other than Germany, Austria, Hungary, Austria- 
Hungary: Provided, however, That this subsection shall 
not affect any rights which any citizen or subject may 
have under paragraph (1) of this subsection; or 

(12) A partnership, association, or other unincor¬ 
porated body of individuals, or a corporation, and was 
entirely owned at such time by subjects or citizens of 
nations, States, or free cities other than Austria or 
Hungary or Austria-Hungary and is so owned at the 
time of the return of its money or other property, and 
has filed the written consent provided for in subsection 
(m); or 
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(13) A partnership, association, or other unincor¬ 
porated body of individuals, having its principal place 
of business at such time within any country other than 
Austria, Hungary, or Austria-Hungary, or a corporation 
organized or incorporated within any country other 
than Austria, Hungary, or Austria-Hungary, and that 
the written consent provided for in subsection (m) has 
been filed; or 

(14) An individual who at such time was a citizen 
or subject of Germany or who, at the time of the return 
of any money or other property, is a citizen or subject 
of Germany or is not a citizen or subject of any nation. 
State, or free city, and that the written consent pro¬ 
vided for in subsection (m) has been filed; or 

(15) The Austro-Hungarian Bank, except that the 
money or other property thereof shall be returned only 
to the liquidators thereof; or 

(16) An individual, partnership, association, or other 
unincorporated body of individuals, or a corporation, 
and that the written consent provided for in subsection 
(m) has been filed, and that no suit or proceeding 
against the United States or any agency thereof is pend¬ 
ing in respect of such return, and that such individual 
has filed a written waiver renouncing on behalf of him¬ 
self, his heirs, successors, and assigns any claim based 
upon the fact that at the time of such return he was in 
fact entitled to such return under any other provision 
of this Act; or 

(17) A partnership, association, or other unincor¬ 
porated body of individuals, or a corporation, and was 
entirely owned at such time by citizens of Austria and 
is so owned at the time of the return of its money or 
other property; or 

(18) A partnership, association, or other unincor- 
portated body of individuals, having its principal place 
of business at such time within Austria, or a corporation 
organized or incorporated within Austria; or 
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(19) An individual who at such time was a citizen of 
Austria or who, at the time of the return of any money 
or other property, is a citizen of Austria; or 

(20) A partnership, association, or other unincor¬ 
porated body of individuals, or a corporation, and was 
entirely owned at such time by citizens of Hungary and 
is so owned at the time of the return of its money or 
other property; or 

(21) A partnership, association, or other unincorpo¬ 
rated body of individuals, having its principal place of 
business at such time within Hungary, or a corporation 
organized or incorporated within Hungary; or 

(22) An individual who at such time was a citizen of 
Hungary or who, at the time of the return of any money 
or other property, is a citizen of Hungary— 

Then the President, without any application being 
made therefor, may order the payment, conveyance, 
transfer, assignment, or delivery of such money or other 
property held by the Alien Property 'Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine such per¬ 
son entitled, either to the said owner or to the person 
by whom said property was conveyed, transferred, as¬ 
signed, delivered, or paid over to the Alien Property 
Custodian: Provided, That no person shall be deemed 
or held to be a citizen or subject of Germany or Austria 
or Hungary or Austria-Hungary for the purposes of this 
section, even though he was such citizen or subject at 
the time first specified in this subsection, if he has be¬ 
come or shall become, ipso facto or through exercise of 
option, a citizen or subject of any nation or State or 
free city other than Germany, Austria, or Hungary, 
(first) under the terms of such treaties of peace as have 
been or may be concluded subsequent to November 11, 
1918, between Germany or Austria or Hungary (of the 
one part) and the United States and/or three or more 
of the following-named powers: The British Empire, 
France, Italy, and Japan (of the other part), or (second) 
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under the terms of such treaties as have been or may be 
concluded in pursuance of the treaties of peace aforesaid 
between any nation, State, or free city (of the one part) 
whose territories, in whole or in part, on August 4,1914, 
formed a portion of the territory of Germany or Austria- 
Hungary and the United States and/or three or more 
of the following-named powers: The British Empire, 
France, Italy, and Japan (of the other part). For the 
purposes of this section any citizen or subject of a State 
or free city which at the time of the proposed return of 
money or other property of such citizen or subject here¬ 
under forms a part of the territory of any one of the 
following nations: Germany, Austria, or Hungary, shall 
be deemed to be a citizen or subject of such nation. And 
the receipt of the said owner or of the person by whom 
said money or other property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property 
Custodian shall be a full acquittance and discharge of 
the Alien Property Custodian or the Treasurer of the 
United States, as the case may be, and of the United 
States in respect to all claims of all persons heretofore 
or hereafter claiming any right, title, or interest in said 
money cm* other property, or compensation or damages 
arising from the capture of such money or other property 
by the President or the Alien Property Custodian: Pro¬ 
vided, further, however, That except as herein provided 
no such action by the President shall bar any person from 
the prosecution of any suit at law or in equity to estab¬ 
lish any right, title, or interest which he may have 
therein. 

(c) Any person whose money or other property the 
President is authorized to return under the provisions of 
subsection (b) hereof may file notice of claim for the 
return of such money or other property, as provided in 
subsection (a) hereof, and thereafter may make appli¬ 
cation to the President for allowance of such claim 
and/or may institute suit in equity to recover such 
money or other property, as provided in said subsection, 
and with like effect. The President or the court, as the 


case may be, may make the same determinations with 
respect to citizenship and other relevant facts that the 
President is authorized to make under the provisions of 
subsection (b) hereof. 


Sec. 32. (a) The President, or such officer or agency 
as he may designate, may return any property or interest 
vested in or transferred to the Alien Property Custodian 
(other than any property or interest acquired by the 
United States prior to December 18, 1941), or the net 
proceeds thereof, whenever the President or such officer 

or agency shall determiner- " 

(1) that the person who has filed a notice of claim for 
return, in such form as the President or such officer or 
agency may prescribe, was the owner of such property 
or interest immediately prior to its vesting in or transfer 
to the Alien Property Custodian, or is the legal repre¬ 
sentative (whether or not appointed by a court in the 
United States), or successor in interest by inheritance, 
devise, bequest, or operation of: law, of such owner; and 

(2) that such owner, and legal representative or suo^ - 

cessor in interest, if any, or notr-r V <, ; : *"", r, t -... j > '. 

(A) the Government of Germany, Japan, Bulgaria, 

Hungary, car Rumania; or }, . "C C* I v : 

(B) a corporation or association organized under the 

laws of such nation: Provided, That any property or in¬ 
terest cm- proceeds which, but for the provisions of this 
subdivision (B), might be returned under this section 
to any such corporation or association, may be returned 
to the owner or owners of all the stock of such corpora¬ 
tion or of all the proprietary and beneficial interest in 
such association, if their ownership of such stock or 
proprietary and beneficial interest existed immediately 
prior to vesting in or transfer to the Alien Property Cus¬ 
todian and continuously thereafter to the date of such 
return (without regard topurported^ or limi- 

tations of such ownership by any government referred 
to in subdivision (A) hereof) and if such ownership was 
by one or more citizens of the United States or by one 
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or more corporations organized under the laws of the 
United States or any State, Territory, or possession 
thereof, or the District of Columbia: Provided further, 
That such owner or owners shall succeed to those obliga¬ 
tions limited in aggregate amount to the value of such 
property or interest or proceeds, which are lawfully as- 
sertible against the corporation or association by persons 
not ineligible to receive a return under this section; or 

(C) an individual voluntarily resident at any time 
- since December 7, 1941, within the territory of such 

nation, other than a citizen of the United States or a 
diplomatic or consular officer of Italy or of any nation 
with which the United States has not at any time since 
December 7, 1941, been at war: Provided, That an in¬ 
dividual who, while in the territory of a nation with 
which the United States has at any time since December 
7,1941, been at war, was deprived of life or substantially 
deprived of liberty pursuant to any law, decree, or reg¬ 
ulation of such nation discriminating against political, 
racial, or religious groups, shall not be deemed to have 
voluntarily resided in such territory; or 

(D) an individual who was at any time after Decem¬ 
ber 7,1941, a citizen or subject of Germany, Japan, Bul¬ 
garia, Hungary, or Rumania, and who on or after De¬ 
cember 7, 1941, and prior to the date of the enactment 
of this section, was present (other than in the service of 
the United States) in the territory of such nation or in 
any territory occupied by the military or naval forces 
thereof or engaged in any business in any such territory: 
Provided, That notwithstanding the provisions of this 
subdivision (D) return may be made to an individual 
who, as a consequence of any law, decree, or regulation 
of the nation of which he was then a citizen or subject, 
discriminating against political, racial or religious 
groups has at no time between December 7, 1941, and 
the time when such law, decree, or regulation was ab¬ 
rogated, enjoyed full rights of citizenship under the law 
of such nation; or 


(E) a foreign corporation or association which at any 
time after December 7, 1941, was controlled or 50 per 
centum or more of the stock of which was owned by any 
person or persons ineligible to receive a return under 
subdivisions (A), (B), (C), or (D) hereof-: Provided, 
That notwithstanding the provisions of this subdivision 
(E), return may be made to a corporation or association 
so controlled or owned, if such corporation or association 
was organized under the laws of a nation any of whose 
territory was occupied by the military or naval forces 
of any nation with which the United States has at any 
time since December 7, 1941, been at war, and if such 
control or ownership arose after March 1, 1938, as an 
incident to such occupation and was terminated prior 
to the enactment of this section: and i ; 

. v * 

(3) that the property or interest claimed, or the net 
^proceeds of which are claimed, was not at any time after 

September 1,1939, held or used, by or with the assent of 
the person who was the owner thereof immediately 
prior to vesting in or transfer to the Alien Property Cus¬ 
todian, pursuant to any arrangement to conceal any 
property or interest within the United States of any 
person ineligible to receive a return under subsection (a) 
(2) hereof ; 

(4) that the Alien Property Custodian has no actual 
or potential liability under the Renegotiation Act or the 
Act of October 31, 1942 (56 Stat. 1013; 35 U, S. C. 
89-96), in respect of the property or interest or proceeds 
to be returned and that the claimant and his predecessor 
in interest, if any, have no actual or potential liability of 
any kind under the Renegotiation Act or the said Act .of 
October 31,1942, or in the alternative that the claimant 
has provided security or undertakings adequate to as¬ 
sure satisfaction of all such liabilities or that property 


or interest or proceeds to be retained by the Alien Prop¬ 
erty Custodian are adequate therefor; and v \\ 

(5) that such return is in the interest of the United 
States. 







Sec. 39. No property or interest therein of Germany, 
Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Govern¬ 
ment at any time after December 17,1941, pursuant to 
the provisions of this Act, shall be returned to former 
owners thereof or their successors in interest, and the 
United States shall not pay compensation for any such 
property or interest therein. The net proceeds remain¬ 
ing upon the completion of administration, liquidation, 
and disposition pursuant to the provisions of this Act 
of any such property or interest therein shall be covered 
into the Treasury at the earliest practicable date. 
Nothing in this section shall be construed to repeal or 
otherwise affect the operation of the provisions of sec-, 
tion 32 of this Act or of the Philippine Property Act 
of 1946. 

* • * * * * 

4. First War Powers Act, 1941, Title III, c. 593, 55 Stat. 

838,840: 

* * * * « 

Sec. 302. All acts, actions, regulations, rules, orders, 
and proclamations heretofore taken, promulgated, made, 
or issued by, or pursuant to the direction of, the Presi¬ 
dent or the Secretary of the Treasury under the Trad¬ 
ing With die Enemy Act of October 6, 1917 (40 Stat. 
411), as amended, which would have been authorized 
if the provisions of this Act and the amendments made 
by it had been in effect, are hereby approved, ratified, 
and confirmed. 

***** 

5. War Claims Act of 1948, c. 826, 62 Stat. 1246: 

* r* . 

*. * * * *.*.■ 

Sec. 12. The Trading With the Enemy Act of October 
6, 1917, as amended, is hereby amended by adding at 
the end thereof the following new section: ~ 

“Sec. 39. No property or interest therein of Germany, 
Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the ' 




provisions ot tnis Act, snail be returned to lonner owners 
thereof or their successors in interest, and the United 
States shall not pay compensation for any such prop¬ 
erty or interest therein. The net proceeds remaining 
upon the completion of administration, liquidation, and 
disposition pursuant to the provisions of this Act of any 
such property or interest therein shall be covered into -V - 
the Treasury at the earliest practicable date. Nothing 
in this section shall be construed to repeal or otherwise 
affect the operation of the provisions of section 32 of ■■ 
this Act or of the Philippine Property Act of 1946.%* ; 

Sec. 13. (a) There is hereby created on the bqoks of 
the Treasury of the United States a trust fund to bp v--. 
known as the War Claims Fund. The War Claims Fund ■]. -‘ 
shall consist of all sums covered into the Treasury pur- 
suant to the provisions of section 39 of the Trading : 
With the Enemy Act of October 6, 1917, as amended. ' . ; 
The moneys in such fund shall be available for expendi- ; : 
ture only as provided in this Act or as may be provided/,• 
hereafter by the Congress. v V; T i . j 
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6. Executive Order No. 8389, April 10, 1940, 5. F. R. 1400, 
as amended "■ i : P ■■■!•' 

sbg.5. & ■: • 

E. The term “national” shall include,;• 7; 7 

(i) Any person who has been domiciM ^ ^ 
subject, citizen, or resident of a foreign country, at 
any time on or since the effective date of this Order. ; 

(ii) Any partnership, association, corporation, or 
other organization, organized under the laws of, or 
which on or since the effective date of this Order had, 
or has had its principal place of business in such for- •• 
eign country, or which on or since such effective date 
was or has been controlled by, or a substantial part of 
the stocky shares, bonds, debentirres, not^ draifts^or ■. 
other securities or cbli^tionsof/which,wasor has been, 
owned or controlled by, directly or indirectly, such for- v 
eagn countryand/wjone ormorenationalsthereo * 
herein de fine d net*'-’ 
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7. Executive Order No. 9193, July 6, 1942, 7 F. R. 5205: 

* * * * * 

10. For the purpose of this Executive order: 

(a) The term “designated enemy country” shall mean 
any foreign country against which the United States has 
declared the existence of a state of war (Germany, Italy, 
Japan, Bulgaria, Hungary, and Rumania) and any other 
country with which the United States is at war in the 
future. The term “national” shall have the meaning 
prescribed in section 5 of Executive Order No. 8389, 
as amended * * *. 

8. In the United States District Court for the District of 
Columbia. Civil Action No. 3276-48: 

Mittler, plaintiff 
vs. 

McGrath, defendant 
Memorandum 

i 

Plaintiff was born in 1883 in The Netherlands, she 
married a German national in 1909, thus acquiring 
German citizenship and losing her Netherlands citi¬ 
zenship. Upon her marriage she moved to Germany 
and has resided there ever since. She still is a Ger- 
> man citizen and has not reacquired Dutch citizenship. 
Her brother was a citizen of the United States and a 
resident of California. Upon his death she inherited 
a one-sixth interest in his estate. On June 26, 1946, 
the Alien Property Custodian vested in the govern¬ 
ment all her right, title, and interest in that estate. 

She brings this suit under Paragraphs 9 (b) (?) 
and (c) of the Trading With the Enemy Act of 1917 
(50 U. S. C. App. § 1 et seq.). 1 The government con- 

1 In substance, these sections authorize suits, under certain circumstances 
for the return of property seized in the case of a woman who, at the time 
of her marriage, was a subject or citizen of a neutral nation or of a nation 
which was associated with the United States in the First World War and 
who, prior to April 6, 1917, had married a citizen of Germany or Austria- 
Hungary and which property was not acquired from & citizen or subject 
of either of those powers subsequent to January 1,1917. 



tends, inter alia, that Section 39 of the Act, which was 
added by the War Claims Act of 1948 (July 3, 1948, 
c. 826, § 12), destroys any right she may theretofore have' 
had to seek a judicial return of her property. 

The pertinent part of Section 39 provides that: 

“No property or interest therein of Germany, Japan' 
or any national of either such country vested in or trails- j ?. ] 
ferred to any officer or agency of the Government at any V- 
time after December 17,1941, pursuant to the provisions f 
of this Act, shall be returned to former owners thereof 'v 
or their successors in interest, and the United States • 
shall not pay compensation for any such property or • 
interest therein # 1 */*.*,' 

This case is controlled by the decisions in SchUl v. *■. 
McGrath (S. D. N. Y.), decided February 20,1950, and ; . 
Guessejeldt v. McGrath (Dist. of CoL), decided March . 
14,1950, which hold Section 39 to be a bar to recovery 
in cases somewhat more appealing, on the facts, than 
this one. I agree with the reasoning and the conclusions £v- 
in those two cases. The legislative history of the 1948 
amendment (Section 39) to the Trading With the Enemy ’V?:'. 
Act, as reviewed by Judge Kaufman in the SduU lease L r 
and by Judge Tamm in the Guessejeldt case, demon- ;; 
strates that there was Congressional awareness of po- ; 
tential hardships in individual cases. But the language 1 
of the section is without ambiguity and this plaintiff s 
is clearly within its scope. Her petition for judicial re¬ 
lief must be denied and, since the facts are conceded, 
the government is entitled to summary judgment. ; . s 

(S) H. A. Senw ejlnhaut. Judge .:• ; ; 

Mabch 31,1950. ' 
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